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INTRODUCTION 
 
 The Complaint in this case alleges that the Louisiana Real Estate Appraisers Board 

���³�/�5�(�$�%�´���R�U���³�5�H�V�S�R�Q�G�H�Q�W�´�����X�Q�U�H�D�V�R�Q�D�E�O�\���U�H�V�W�U�D�L�Qed price competition among licensed 

appraisers by adopting and enforcing Rule 31101. Complaint Counsel has moved for partial 

summary decision dismissing Respondent�¶�V Fourth Affirmative Defense (refe�U�U�H�G���W�R���D�V���³�J�R�R�G��

�I�D�L�W�K���U�H�J�X�O�D�W�R�U�\���F�R�P�S�O�L�D�Q�F�H�´���R�U���V�L�P�S�O�\���³�U�H�J�X�O�D�W�R�U�\���F�R�P�S�O�L�D�Q�F�H�´��. Complaint Counsel submits 

this supplemental memorandum to address the questions posed in the Federal Trade 

Commission�¶�V���2�U�G�H�U dated April 24, 2018. These responses confirm the thesis of Complaint 

�&�R�X�Q�V�H�O�¶�V��pending 
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Absent a statutory conflict, neither defense excuses a firm that operates in a regulated industry 

from complying with the antitrust laws.  

Discussion: The implied immunity doctrine addresses the impact of industry-specific 

regulation on antitrust enforcement. The good faith regulatory compliance defense is a seldom-

invoked offshoot of implied immunity. The impetus for the development by courts of the 

regulatory compliance defense was a perceived problem in the way that implied immunity 

played out in the 1980s telecommunications cases.  

(a) The Fundamentals of Implied Immunity
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Phonetele litigation, one of the leading telecom cases from that era. Phonetele, Inc. v. American 

Tel. & Tel. Co., 664 F.2d 716 (9th Cir. 1981) ���³Phonetele I�´��, subsequently appealed, 889 F.2d 

224 (9th Cir. 1989) ���³Phonetele II �´��. 
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inequitable outcome, and (as discussed next) developed for AT&T an alternative antitrust 

defense that would take into account its good faith effort to comply with FCC regulations.  

(c) Good Faith Regulatory Compliance Defense in the 1980s Telecommunications 
Industry  

 
As described above, Phonetele and related telecommunications cases created a significant 

antitrust problem 
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�G�L�V�D�S�S�U�R�Y�H�G���$�7�	�7�¶�V���L�Q�W�H�U�F�R�Q�Q�H�F�W�L�R�Q���S�U�R�J�U�D�P�����$�7�	�7���V�K�R�Z�H�G����inter alia, that it had a 

reasonable basis to conclude that the interconnection policies challenged in the antitrust action 

were necessary to protect its equipment and to avoid the disruption of signal transmissions, as 

required by federal communications law. Id. at 225�±26, 229�±30. 

(d) Implied Immunity in the Securities Industry 

Several Supreme Court cases address the implied immunity doctrine in the context of the 

securities industry, including most recently Billing. In Billing, plaintiffs alleged that the 

defendant underwriting firms conspired to fix the terms and conditions of sale for initial public 

offerings (IPOs). Billing, 551 U.S. at 269�±71. The underwriting firms argued that securities law 

implicitly precluded application of the antitrust law to this conduct, and the Court upheld this 

defense. Id. at 270. �7�K�H���&�R�X�U�W���L�G�H�Q�W�L�I�L�H�G���I�R�X�U���I�D�F�W�R�U�V���D�V���F�U�L�W�L�F�D�O���W�R���I�L�Q�G�L�Q�J���³�V�X�I�I�L�F�L�H�Q�W��

incompatibility�  ́between antitrust and securities regulation to warrant a finding of implied 

immunity: 

(1) that the responsible regulatory authority (in this case, the Securities and Exchange 
Commission) has clear and adequate statutory authority to supervise the activities in 
question; 

 
(2) the existence of active and ongoing agency regulation; 

 
(3) �D���U�H�V�X�O�W�L�Q�J���U�L�V�N���W�K�D�W���W�K�H���V�H�F�X�U�L�W�L�H�V���D�Q�G���D�Q�W�L�W�U�X�V�W���O�D�Z�V�����L�I���E�R�W�K���D�S�S�O�L�F�D�E�O�H�����³�Z�R�X�O�G��

produce conflicting guidance, requirements, duties, privileges, or standards of 
�F�R�Q�G�X�F�W�´�����D�Q�G 
 

(4) this �S�R�V�V�L�E�O�H���F�R�Q�I�O�L�F�W���D�I�I�H�F�W�V���³�S�U�D�F�W�L�F�H�V���W�K�D�W���O�L�H���V�T�X�D�U�H�O�\ 
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three), or otherwise preclude a finding of implied immunity. Id. at 279�±82. The Court explained 

that to hinge antitrust liability on the �I�H�G�H�U�D�O���D�J�H�Q�F�\�¶�V���G�H�F�L�V�L�R�Q��would chill lawful conduct. Id. at 

282 (antitrust exposure would �I�R�U�F�H���S�U�L�Y�D�W�H���D�F�W�R�U�V���W�R���D�Y�R�L�G���³�Q�R�W���V�L�P�S�O�\���F�R�Q�G�X�F�W���W�K�D�W���W�K�H��

securities law forbids . . . , but also a wide range of joint conduct that the securities law permits 
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IT&T v. General Telephone & Electronics Corp., 518 F.2d 913, 935�±36 (9th Cir. 1075). 

  
For example, in McWane, government regulation requiring the use of domestically-produced 

pipe fittings for certain waterworks projects was relevant to defining the contours of the relevant 

market. McWane, Inc. v. F.T.C., 783 F.3d 814, 829 (11th Cir. 2015). See also Compact v. Metro. 

Gov�¶t of Nashville v. Davidson County, Tn
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Elements of Regulatory 
Compliance Defense  

          Phonetele v. AT&T             In re LREAB  

The defendant is a 
regulated entity. 

AT&T was regulated by a 
federal agency, the FCC, and 
was subject to sanctions for non-
compliance with agency 
directives.5 

LREAB is not regulated by 
federal statute, and is not 
regulated by a federal agency.6 

 AT&T was required by the FCC 
to develop a program that 
provided for the interconnection 
of certain third-party devices to 
the telephone network. This 
program was the target of 
�S�O�D�L�Q�W�L�I�I�V�¶���D�Q�W�L�W�U�X�V�W���F�O�D�L�P��7 

�7�K�L�V���F�D�V�H���F�K�D�O�O�H�Q�J�H�V���/�5�(�$�%�¶�V��
adoption and enforcement of 
Rule 31101 (a regime of price 
regulation for appraiser fees). 
LREAB is not required by 
Dodd-Frank to set a fee schedule 
or otherwise to regulate 
appraiser fees.8 

Antitrust law and the 
federal regulatory 
statute, if both 
applicable, would 
impose upon the 
defendant conflicting 
standards of conduct. 

In developing its interconnection 
program, AT&T was obligated to 
comply with a communications 
law standard of conduct, in lieu 
of a conflicting antitrust standard 
of conduct.9 
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The defendant had an 
objectively reasonable 
basis to conclude that its 
challenged conduct was 
required by the 
regulatory statute (note: 
this is a factual 
justification and 
excludes reliance on any 
mistake of law) ���F�R�Q�W�¶�G��. 

FCC offered no specific 
guidance to AT&T on the 
content of its interconnection 
tariffs.12 

Federal agencies publicly advise 
that States are not required to 
participate in the Dodd-Frank 
program; States electing to 
participate are not required to set 
minimum appraiser fees; and 
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unilateral conduct). The telecommunications cases may reasonably be read as endorsing the 

regulatory compliance defense for refusal-to-deal claims only. Southern Pacific, 740 F.2d at 

1009�±10 (regulatory compliance may �M�X�V�W�L�I�\���$�7�	�7�¶�V���U�H�I�X�V�D�O���W�R���L�Q�W�H�U�F�R�Q�Q�H�F�W with rival); Mid-

�7�H�[�D�V���&�R�P�P�F�¶�Q�V���6�\�V�W�H�P�V���Y�����$�7�	�7
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To be clear, we do not contend that a �P�R�Q�R�S�R�O�L�V�W�¶�V��refusal to deal with a rival is always 

lawful. Rather, the point is that the scope of antitrust liability where a monopolist denies a rival 

access to its facility has been substantially narrowed in recent years. See generally ABA Section 

of Antitrust Law, Antitrust Law Developments at 260�±69 (7th ed. 2012). The liability theories 

employed in the 1980s telecom cases are today highly suspect.   

4. How should the extant regulatory compliance case law be read in conjunction with 
more recent Supreme Court authority establishing the requirements of the state 
action defense? Can the two strands of case law be successfully harmonized, or are 
they in conflict today? 
 
Answer: When correctly interpreted, regulatory compliance case law and the state action 

defense do not conflict. The regulatory compliance defense is relevant where there is a conflict 

between federal antitrust law and a federal regulatory scheme. The state action defense is 

relevant where there is a state policy to displace competition in favor of state regulation. 

On the other hand, as erroneously interpreted by LREAB, the regulatory compliance 

defense conflicts with the state action defense. According to LREAB, a defendant may escape 

antitrust liability by misconstruing state law and then acting consistent with this error. In effect, 

LREAB proposes to nullify the �6�X�S�U�H�P�H���&�R�X�U�W�¶�V��two-prong test for establishing the state action 

exemption.  

Discussion: To determine whether the anticompetitive acts of private parties are state 

action and exempt from antitrust liability, courts employ a two-part test. The defendant must 

establish �I�L�U�V�W���W�K�D�W���³�W�K�H���F�K�D�O�O�H�Q�J�H�G���U�H�V�W�U�D�L�Q�W��������������[was] clearly articulated and affirmatively 

expressed as state p�R�O�L�F�\���´���D�Q�G���V�H�F�R�Q�G���W�K�D�W���³�W�K�H���S�R�O�L�F�\��������������[was] actively supervised by the 

�6�W�D�W�H���´��California Retail Liquor Dealers Ass�¶n. v. Midcal Aluminum, Inc., 445 U.S. 97, 105 

(1980) (internal quotation marks omitted). Recent Supreme Court cases clarify the application of 

the Midcal test. In F.T.C. v. Phoebe Putney Health System, 568 U.S. 216, 219�±20 (2013), the 

PUBLIC
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Supreme Court held that �D���6�W�D�W�H�¶�V���J�U�D�Q�W���R�I���³�J�H�Q�H�U�D�O���F�R�U�S�R�U�D�W�H���S�R�Z�H�U�´���W�R���D���V�X�E-state governmental 

entity (including the power to make acquisitions) does not sufficiently articulate a state policy to 

authorize anticompetitive acquisitions. In N.C. State Bd. of Dental Examiners v. F.T.C., 135 S. 

Ct. 1101 (2015), the Court held that for antitrust purposes a state regulatory board controlled by 

active market participants is a private (non-state) actor that must be actively supervised by the 

State.  

The 
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The questions posed by the Commission would require a very different answer if one 

considers the regulatory compliance defense as construed �± incorrectly �± by Respondent. 
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5. �+�R�Z���Z�R�X�O�G���D���G�H�I�H�Q�V�H���E�D�V�H�G���R�Q���³�F�R�P�S�O�L�D�Q�F�H���L�Q���J�R�R�G���I�D�L�W�K���Z�L�W�K���������������V�W�D�W�H���U�H�J�X�O�D�W�L�R�Q�´��
relate to the state action and preemption doctrines? 

  
Answer: An antitrust defense based on a private actor�¶s good faith compliance with state 

regulation, if credited, would conflict with that the state action and preemption doctrines. This 

would undermine federal competition policy.21 

Discussion: Antitrust preemption of state law is an application of the Supremacy Clause. 

See Murphy, No. 16-476, slip op. at 15 (U.S. May 14, 2018) ���³�W�K�H���6�X�S�U�H�P�D�F�\���&�O�D�X�V�H���>�G�L�U�H�F�W�V�@��

�W�K�D�W���I�H�G�H�U�D�O���O�D�Z���L�V���W�K�H���µ�V�X�S�U�H�P�H���/�D�Z���R�I���W�K�H���/�D�Q�G���������������D�Q�\���7�K�L�Q�J���L�Q���W�K�H���&�R�Q�V�W�L�W�X�W�L�R�Q���R�U���/�D�Z�V���R�I��

�D�Q�\���6�W�D�W�H���W�R���W�K�H���&�R�Q�W�U�D�U�\���Q�R�W�Z�L�W�K�V�W�D�Q�G�L�Q�J���¶���$�Ut. VI, cl. 2. This means that when federal and state 

�O�D�Z���F�R�Q�I�O�L�F�W�����I�H�G�H�U�D�O���O�D�Z���S�U�H�Y�D�L�O�V���D�Q�G���V�W�D�W�H���O�D�Z���L�V���S�U�H�H�P�S�W�H�G���´������A state law is preempted by 

federal antitrust law �³if it mandates or authorizes conduct that necessarily constitutes a violation 

of the antitrust laws in all cases, or if it places an irresistible pressure on a private party to violate 

�W�K�H���D�Q�W�L�W�U�X�V�W���O�D�Z�V���L�Q���R�U�G�H�U���W�R���F�R�P�S�O�\���Z�L�W�K���W�K�H���V�W�D�W�X�W�H���´��Rice v. Norman Williams Co., 458 U.S. 

654, 661 (1982). For example, �³�>a] state cannot shield private parties from the federal antitrust 

laws by enacting a statute saying no more than that competing grocery stores may agree to fix 

prices; through the Supremacy Clause�����W�K�H���6�K�H�U�P�D�Q���$�F�W���Z�R�X�O�G���S�U�H�H�P�S�W���V�X�F�K���D���O�D�Z���´��Mass. Food 

�$�V�V�¶�Q �Y�����0�D�V�V�����$�O�F�R�K�R�O�L�F���%�H�Y�H�U�D�J�H�V���&�R�Q�W�U�R�O���&�R�P�P�¶�Q, 197 F.3d 560, 564 (1st Cir. 1999).  
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(c) As the Commission recognized in Dental Board, crediting a new antitrust defense 

based on good faith compliance with state regulation (without more) would severely disrupt the 

accommodation between federal competition policy and state law that the Supreme Court has 

developed under the aegis of the state action doctrine. Furthermore, whatever the merits of state 

law compliance as a defense in some other context, its application to the enforcement activities 

of state regulatory boards controlled by market participants (i.e., its application in this case) 

would amount to overruling �W�K�H���6�X�S�U�H�P�H���&�R�X�U�W�¶�V���G�H�F�L�V�L�R�Q���L�Q��Dental Board. 

In Dental Board, a state regulatory board controlled by licensed dentists acted to exclude 

non-dentists from providing teeth-whitening services. The Commission rejected the dental 

board�¶s state action defense. The Commission then proceeded to reject the claim (advanced again 

here by LREAB) that a state regulatory �E�R�D�U�G�¶�V��compliance with state law constitutes a valid 

antitrust defense. Specifically, the dental board �X�U�J�H�G���W�K�H���&�R�P�P�L�V�V�L�R�Q���W�R���³�U�H�F�R�J�Q�L�]�H���D���G�H�I�H�Q�V�H����

separate and apart from the state action defense, bas�H�G���X�S�R�Q���D���V�W�D�W�H���D�J�H�Q�F�\�¶�V���H�Q�I�R�U�F�H�P�H�Q�W���R�I���D��

�V�W�D�W�H���V�W�D�W�X�W�H���´��152 F.T.C. at 675. As proposed
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Board: �/�5�(�$�%�¶�V���S�U�R�S�R�V�D�O��would nullify the active supervision requirement for a state board 

controlled by market participants. 

(d) According to LREAB, good faith compliance with a state statute should be 

exempt from antitrust liability to the same degree as is good faith compliance with federal 

regulation. As discussed, the federal regulatory compliance defense itself rests on shaky ground. 

In any event, this assumed equivalence (federal regulation vs. state regulation) is plainly 

erroneous as it ignores the reality that under the United States Constitution federal law is 

supreme. Symmetrical antitrust treatment of federal and state law 
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Ticor, 504 U.S. at 633�±35; Cantor v. Detroit Edison Co., 428 U.S. at 592�±93; Kentucky Movers, 

139 F.T.C. at 489�±90. 

In Kentucky Movers, the Commission expressly confirmed that, absent a valid state action 

defense (e.g., absent active state supervision), a private actor is obliged to disregard a conflicting, 

anticompetitive state regulation and to comply with the FTC Act: 

Private interests can assess whether a state is in compliance with the requirements 
of the state action doctrine, and can urge the state to adopt the necessary practices. 
If a state, for whatever reason, declines to follow the requirements of the state 
action doctrine, then private interests can alter their behavior to comply with the 
antitrust laws. 
 

139 F.T.C. at 434. 
 

We return, then, �W�R���4�X�H�V�W�L�R�Q�������S�R�V�H�G���E�\���W�K�H���&�R�P�P�L�V�V�L�R�Q�¶�V���2�U�G�H�U: Q: How would a 

defense based on good faith compliance with state regulation relate to the state action doctrine? 

A: The proposed defense would seriously undermine the state action doctrine. Q: How would a 

defense based on good faith compliance with state regulation relate to the preemption doctrine? 

A: The proposed defense would reverse the preemption doctrine (based on the Supremacy 

Clause) and illegitimately make state law supreme over federal law.  

CONCLUSION 
 

The Commission should rule �W�K�D�W���5�H�V�S�R�Q�G�H�Q�W�¶�V���J�R�R�G���I�D�L�W�K���U�H�J�X�O�D�W�R�U�\���F�R�P�S�O�L�D�Q�F�H���G�H�I�H�Q�V�H��

�I�D�L�O�V�����D�Q�G���H�Q�W�H�U���D�Q���2�U�G�H�U���G�L�V�P�L�V�V�L�Q�J���5�H�V�S�R�Q�G�H�Q�W�¶�V���)�R�X�U�W�K���$�I�I�L�U�P�D�W�L�Y�H���'�H�I�H�Q�V�H��  

 

Dated: June 11, 2018  Respectfully submitted, 
 

         /s/ Geoffrey M. Green 
       Geoffrey M. Green    
       Daniel Matheson 

Lisa B. Kopchik 
       Christine M. Kennedy 
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