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Commission Act .   We conclude t hat  t he FT C’s examinat ion, al t hough somewhat2

abbrev iated , of th e factu al  underp innings of th e conduct a t i ssue, i ts

ant icompet i t i ve effect , and t he pr ocompet i t i ve effect s t hat  N TSP claims have

occurred or w i l l  occur,  was adequate, and the F TC’s determ inati ons are

suppor t ed by subst ant ial  evi dence.  H owever , t he r emedial  order  enter ed by t he

FTC is overly broad  in one respect, and we accordi ngly gran t  t he peti t ion for

revi ew and rem and to t he Commission so t hat i t  may m odify i t s order.

I

N TSP i s an or gani zat ion of i ndependent  phy sicians and physician groups

pr incipal ly located in Tar r ant  Count y, whi ch includes t he ci t y of For t  Wor t h,

al t hough physicians fr om seven ot her  Texas coun t ies ar e affi l iat ed wi t h N TSP.

N TSP’s size has vari ed.  I t  had appr oximat ely 575 members in 2003 and 480

members in A pri l  2004.  As of 2003, N TSP was compri sed of pr act i t ioners in 26

medical  special t ies but  al so included some pr imar y car e physicians.  Th e ALJ

found, and N TSP does not d ispute, tha t i n Tarra nt C ounty N TSP speciali sts

were a lar ge percent age of t he pr act i t ioners w i t hi n a special t y, for example 80

percent  in pul monar y di sease, 59 per cent  in cardi ovascul ar  di sease, and 69

per cent in  ur ology.  M any N TSP physicians compete with  one anoth er .  A ll

physicians pay a fee upon join in g N TSP and elect re pr esenta tiv es fr om t heir

ran ks to serve on i t s eight -member B oard of  D i rectors.

When it fo r med in  1995, N TSP’s or ig in al busin ess model w as to assemble

physician gr oups and negotia te contr acts  betw een t hese gr oups and “payor s,”

such as insuran ce companies, heal t h maint enance organizati ons (H M Os),

pref erred provi der organ izati ons (PPOs), and part ial l y or f u l l y self-insured
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empl oyers.  Th ese cont ract s were on a fl at f ee-per-pat ient  basis and were t erm ed

“r isk”  cont r act s (also know n as “capi t at ion” cont r act s) because t he physician

gr oups bor e th e ris k  of pr ofit a nd loss, based on how effic iently  th ey could

prov ide medical  care for t he fi xed fee per pa ti ent duri ng the term  of a contract.

H owever, payors’ in t erest in ri sk contract s declined, and by 2001, N TSP’s board

began t o focus on assistin g physicians in  negotia tin g “n on-r isk ” contr acts .  A

non-r isk cont r act  is a fee-for -ser vi ce ar r angement  bet ween t he payor  and t he

phy sician.  The non-r isk m odel  was mor e successful , and at  t he t ime of t he

proceedings before th e FTC, N TSP had approx imately tw enty n on-ri sk contracts

and only  one r isk  cont r act .  The FTC found t hat  about  one-half  of N TSP’s

physicians part i cipat e in t he ri sk contract .  Only N TSP’s activi t ies wi t h regard

t o non-r isk  cont r act s a
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individ ual pr actition ers  and th at th ese im provements w il l “sp il lover” to  non-ri sk
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ra t her  upon t he pot ent ial  har m t hat  woul d ensue i f t he conspi r acy were

successful .”   The Supr eme Cour t  elabor ated:16

“I f est abl i shing jur isdi ct ion r equi r ed a showing t hat  t he unl awf ul
conduct i t self had an  effect on int erst ate commerce, juri sdiction
woul d be defeated by a demonstr at ion t hat  t he al leged r est r aint
fai led t o have i t s int ended ant icompet i t i ve effect .  Thi s is not  t he
rul e of our cases.  A  violati on may sti l l  be found i n such
circu mstan ces because in  a civil  action  under th e Sherm an Act,
l iabil i t y m ay be establ ished by proof  of eit her an un lawful  pu rpose
or  an antic ompetit iv e effect. 

Thus, respondent  need not al lege, or prove, an actual  effect on
in ter sta te commer ce to suppor t fe der al ju r isdictio n.”17

The Suprem e Court  has also explained:  “N or i s juri sdiction defeated i n a case

rel yi ng on ant icompetitive ef fects by pl aint i ff ’s fai lure t o quant i fy t he adverse

im pact of defendant’s conduct.”   Sim ila r ly , th e Cour t h as said : “N or  was it18

necessary for peti t ioners t o prove tha t  the f ee schedule rai sed fees.  Peti t ioners

clearl y proved  t hat t he fee schedule fi xed fees and t hus ‘depri ve[d] pu rchasers

or  consumer s of t he advant ages which th ey der iv e fr om . . . compet it ion.’”  19

The FTC reasoned t hat “ N TSP’s actions to maint ain physician fee levels,

i f successful,  could b00 0.00 0.00 rg
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of-st ate payor s t o N TSP phy sicians.”   Payor s also t est i f ied t hat  t hey pr ovi de20

heal t h-car e coverage to nat ional  compani es w i t h employees in Texas, and t hat

an incr ease in cost s for h eal t h-car e ser vi ces in For t  Wor t h woul d affect  t he

overal l  insura nce costs of th ese nati onal  companies.  If  N TSP’s efforts to

main ta in  physicians’ fees wer e successfu l, “ as a matt er  of pr actic al economics,”21

th e advantag es of competi ti on have been adversely a ffected for out-of-state

employer s and payor s.  The FTC  had jur isdi ct ion.

IV

Th e FTC found t hat  “N TSP i s cont r ol led by compet ing phy sicians, and

t her efor e is not  a sole act or  for  pur poses of t he ant i t r ust  laws.”   The22

Commission “ agr ee[d] w i t h t he ALJ’ s conclusion t hat  N TSP’s par t i cipat ing

physicians have ta k en colle ctiv e actio n to obta in  higher  fees fr om payor s.”   23

N TSP m aint ains t hat  t her e was no col lusion among affi l iat ed physicians

and th at t her e was no concer ted actio n.  It  advances a number  of ar guments  in

t h is regard .  In analyzi ng t hem, we fi rst  note that N TSP has compart ment al ized

th e FTC’s f in din gs and hold in gs.  For  example, N TSP ar gues th at t he FTC held

t hat  “a vot e t aken by a singl e ent i t y’s board of di r ect or s not  t o par t i cipat e in a

payor ’s offer  t o phy sicians sat isfies t he Sher man Act ’s conspi r acy element .”  But

t he FTC ’s conclusion t hat  t her e was hor izont al  pr ice-fi xi ng did not  depend on t he

isolated  fact t hat N TSP’s board  refused to messenger a l l  offers from  a payor to
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affi l iat ed physicians.  The FTC concluded, as we wi l l  discuss mor e fu l l y below,

t hat certain aspects of N TSP’s non-ri sk contract  business, when considered on

t he whole, combined t o r esul t  in hor izont al  pr ice-fi xi ng.  These pr act ices

included t he di sclosur e t o al l  aff i l i ated p hysicians of t he median, mean, and

mode resul ts of poll s to determ ine th e m inimum ra tes physicians would accept,

t he “rem inder” t o physicians of t hose resul t s when subsequent  polls were t ak en

for t he pur pose of est abl ishi ng a m ini mum  pr ice, and NTSP’s use of t hat

m inimum pri ce when i t  negotiated w i t h payors on behal f of physicians.

N TSP maint ains that i t  i s a single ent i t
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di r ect or s and select ing t he “out side” di r ect or s.   H er e, t he affi l iat ed physicians26

cont r ol  N TSP in a sim i lar  manner  t hr ough  t hei r  elect ion of boar d member s and

addi t ional ly, t hro ugh t hei r  r esponses t o the poll s regard ing fees.  When an

organ izati on is cont rol led by a group  of competi t ors, i t  i s considered to be a

conspir acy of i t s members.  27

N TSP counte r s t hat  t he physicians on i t s board ar e fr om di fferent  medical

special t ies and do not compete w i t h one another.  As t he N int h Ci rcui t  observed

in H ahn , th e cor r ect a naly sis is not w heth er  th e boar d member s compete dir ectly

w i th  one anoth er but w heth er th e organizati on is controll ed by members w i th

substant ial l y sim i lar economic int erests.   Each member of N TSP’s board28

compet es wi t h r ank -and-fi le member s of t he same special t y, and wi t hi n t he

r ank -and-file , N TSP specia lis ts  compete with  oth er  pr actit ioner s in  th eir

special t y, and pr imar y car e pr ovi der s compet e w i t h ot her  pr imar y care

pr ovid er s. 

N TSP stresses that t he AL J f ound that no ph ysician agreed wi t h another

t o r eject  a non-r isk cont r act  offer , t her e was no consul t at ion among phy sicians

in  respondin g to polls , and no physician k new how anoth er  physician would
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concluded t hat i n spi t e of t hese facts, t he physicians had tak en collective action

in an at t empt  t o obt ain hi gher  fees fr om payor s.   The FTC r easoned that29

N TSP’s ar gum ent s “conf late[] what  r eal ly ar e t wo separ ate issues,” t hose being

“w heth er parti es can enter into an agreement ab sent direct com municati on wi th

each other,”  and “w hether i t  i s possible to find that t here was an agreement  on30

pri ce even though indi vi dual  physicians were not bound to adhere t o contra ct

ter ms negotia ted by N TSP.”31

Wit h re gard  to th e fi r st  i ssue, t he FT C r easoned that  “ i t  i s enough t hat

par t i cipat ing phy sicians indi vi dual ly aut hor ized NT SP to t ake cer t ain act ions

on th eir  behalf, k nowin g th at oth er s wer e doin g th e same th in g,”  notin g in32

par tic ula r  th at  “N TSP would  in for m physicians who had not y et g r anted it

contract  negotiati on aut hori t y bu t  were consideri ng i t , t he number of other

member ph ysicians who had alr eady gi ven N TSP t hat aut hori t y.”   Th e record33

supports  t hi s conclusion.  Addi t ional ly, as di scussed above, t he phy sicians

grant ed NT SP the r ight  t o negot iate w i t h payor s and agreed not  t o deal  w i t h a

payor  unt i l  N TSP advised t hat  negot iat ions had ended.  The phy sicians knew

t hat other physicians were doing l i kew ise and t hat negoti ati ons by N TSP were

for t he physicians’ collective benefi t  on pri ce and other m ater ial  t erm s.
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We agree wi t h t he Commission t hat t he fact t hat phy sicians could rej ect

offers  negotiat ed by N TSP does not est abli sh that t here was no agreement  on

pr ice.  We wi l l  consider  t he pr ice-fi xing issue in mor e det ai l  below.

N TSP assert s t hat  a t r ade or  pr ofessional  organi zat ion cannot  be

pr esumed to viola te Sectio n 1 of th e Sher man Act, citin g th is cour t’s decision in

Via zis v. American Associa tion  of Orth odontists .   I t  cont ends t hat  t he FTC34

deemed N TSP a “w alk in g conspir acy.”  H owever , th e FTC’s opin ion explic itly

r ecognized t hat  a tr ade associa t ion is not  necessar il y “a ‘walk in g conspir acy,’”

ci t ing Via zis, and t hat  collect ive act ion by compet i tors must  r esul t  in an

unr easonable r est r aint  of t r ade befor e t her e is an ant i t r ust  violat ion.  35

N TSP ci t es t hi s court ’s decision i n Consoli dat ed M etal  Product s, I nc. v.

Ameri can Petrol eum I nstitu te,  argu ing that because it s physicians remained36

fr ee to re ject a n offer  messenger ed by N TSP, N TSP’s boar d is actin g unila ter ally

when i t  cont r act s w i t h a payor.  I n Consolid ated M etal P roducts, a t r ade

associat ion t hat  set st andards  for oil  f ield equipm ent  delayed in cer t i fyi ng t hat

th e pla in tiff ’s suck er  rods met it s sta ndar ds.  Suck er  r ods could  be and wer e sold

wi t hout  t he t r ade associat ion’s seal  of cer t i f i cat ion.  Thi s cour t  held t hat  “a t r ade

associat ion t hat  evaluat es pr oduct s and i ssues opini ons, w i t hout  const r aini ng

oth ers to fol low i ts recom mendati ons, does not per se vi olate section 1 when, for
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t urns on w hether t here has been such a joint  effort , a subject  we consider bel ow

in Part V I.

V

N TSP assails the legal fram ework used by the F TC t o determ ine whether

N TSP’s st ructure and  activi t ies amount ed to an un lawful  restra int  of t rade,

notw i t hstandi ng t he prof fered procompeti t i ve just i f i cations.  The FTC empl oyed

what  i t  t er med an “in her ently  suspect”  analy sis, cit in g its  pr ior  decision in

Polygram  H oldi ng, I nc.  and t he Dist r i ct  of Colum bia Ci r cui t ’s opinion affi rm ing42

t he FTC.   43

N TSP conten ds th at t he FTC was requi red  to conduct a m ore in-depth

r ul e-of-reason anal ysis, whi ch N TSP asser t s shoul d ent ai l  defini ng a r elevant

mar ket  and f indi ng ant icompeti t i ve effect s before it s conduct  could be

condemned.  N TSP furt her  asser t s t hat  t he FT C “ignored” t he pr ocompet i t i ve

justi fi cati ons it ad vanced and tha t t he Commission did  not perm i t N TSP to

prove the procom peti t i ve effects of i t s non-ri sk contract ing practi ces.

As not ed ear l ier, t he FTC concluded t hat  N TSP’s “conduct  could be

charact eri zed as per se unlawful under th e anti tru st l aws, and thu s subject to

summar y condemnati on.”   The FTC chose, however , to apply  its  “in her ently44
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suspect” analysis, which i t  described as a “close neighbor[ ]” t o a per se analysis.45

I t  gave two r easons for  pur suing t hat  cour se.  The fi r st  was t hat  “t he Supr eme

Court  has urged cau t ion in t he appl ication of t he per se label  t o conduct  in a

prof essional  sett ing,” and “t he Commission want s to encourage pr oviders to

engage in  effic iency-enhancin g colla bor ativ e activ ity .”  46

Th e Commission said t hat  t he beginni ng of i t s inqu i ry s houl d be

determ ining  whet her  N TSP had engaged in “ ‘behavi or t hat  past  judi cial

experi ence and current e conomic learn ing have shown t o warran t  sum mary

condemnat ion.’”   The Commission r easoned t hat  “[a]t  t hi s [ini t ial ] st age, t he47

focus of t he inqui ry i s on the nat ure [of] t he rest rai nt  rat her t han on the m arket

effects  in  a par tic ula r  case.”   It c onclu ded th at “ [a] defendant can avoid48

sum mary cond emnati on, however, if  it  can advance a legit imate j ust i f i cation for

t he pract ice.”   Th e Commission furt her r easoned that “ [t ]he defendant  need49

onl y art i culate a legit imate just i f i cat ion, and i s not  obl iged t o pr ove t he

compet i t i ve benefi t s,” explaini ng in a par ent het ical :  “[r ]emember  t hat  t he issue

at t h is in i t ial  stage is simpl y w hether t he practic e should be condemned

summa r i ly.”   The FTC concluded t hat  in i t s “ inher ent ly suspect ” par adigm,50
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is important,  indeed param ount , because “quick-look analysis in effect requi res”

“shi ft ing t o a defendant  t he burde n t o show empi r ical  evidence of pr ocompet i t i ve

effects.”   Th e Court  made clear t hat “ before a t heoretical claim of69

ant icompeti t i ve effects can just i fy shi ft ing to a defendant  t he burden  t o show

empi ri cal evidence of procompeti t i ve effects, . . . t here must be some indi cation

th at th e cour t mak in g t he decision has pr oper ly  id entifie d th e th eor etic al basis

for t he ant icompeti t i ve effects and considered w hether t he effects actual ly are

ant icompeti t i ve.”   The Suprem e Court  adm onished t hat i f “t he circum stances70

of t he r est r ict ion ar e somewhat  complex, assumpt ion alone wi l l  not  do.”   The71

Cour t  emphasized in Cali fornia D ental  Associati on t hat  “ t he [Cour t  of A ppeals’]

adver sion t o empi r ical  evi dence at  t he moment  of t hi s impl ici t  bur den shi ft ing

underscores the leniency of i t s enqui ry in t o evidence of t he rest ri ctions’

antic ompetit iv e effects .”72

In  th e case befor e us, th e FTC did  not r el y on empir ical evid ence in

determ ining whether t here was an “obvi ous ant icompeti t i ve effect t hat t ri ggers

abbr eviat ed analysis.”   I t  r elied on t he t heoretical  basis for t he ant icompet i t i ve73

and procompeti t i ve effects of N TSP’s chal lenged practi ces and the si m i lari t y of

t hose practi ces to conduct  t hat  would be a per se violat ion of t he FTC Ac t .  To

some extent, th e Commission  also reli ed on evid ence of th e im pact of N TSP’s
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procompet i t i ve just i f i cat ions do not  pl ausibly r esul t  in a net  pr ocompet i ti ve

effect  or in no effect  at  al l  on compet i t ion.  Accordingl y, a qui ck- look anal ysis was

appropri ate i n t h is case.

VI

The FTC’s ul t imate conclusion was that th e “activi t ies [of N TSP], t ak en

as a whole, amount  to h or izont al  pr ice fi xi ng whi ch i s unr elated t o any

procompeti
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 See id. at  103,468, slip op. at  20.85
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t hat N TSP would determ ine a minimum fee f
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 Subsection 2.6 provides:88

Pa yor O ff er s Reject ed  by  NT SP.   I f NT SP rejects any Payor Offer and
advises the Parti cipating  Physicians in writin g tha t i t i s permanently
discontinu ing  negotia tion s or if the Partici patin g Physician s who approved and
who are deemed to hav e approved a Non Risk Pay or Offer constitut e less than
50% of all Partici patin g Physicians, th en NTSP shall have no furthe r
responsibili tie s with resp ect there to and  any Particip ating Physi cian shall have
th e ri ght to pursue such Payor Offer on i ts own behalf .

A “Payor  Offer” is defined as “an offer made by a Payor to  NT SP or Parti cipating  Physician
tha t re qui res NT SP or one or more P
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physicians declin ed to negotia te because th ey had designated N TSP as th eir

bargaining agent.

N TSP poin ts ou t t hat on ly 34 percent of  i ts ph ysicians responded to i ts

polls.  Th e FTC concluded, however, tha t  the fact tha t  poll  resul t s were di sclosed

to all N TSP physicians, regar dless of w heth er  t hey r esponded to th e poll,

encouraged physicians “t o reject pri ce offers below t he m inimum fees

indi cated.”   I t  i s not obvious tha t  this  is the case as to al l  physicians affi l iated91

wi t h N TSP.  Physicians who had expressed an un wi l l ingness t o contract at fees

below N TSP’s m in im um might  not  have been in fl uenced by lear nin g of N TSP’s

minimum negotiati ng fee.  Th ose physicians may have rejected pri ce offers below

N TSP’s m ini mum  in any event .  But  i t  i s obvious t hat  t he pr act ice of r epor t ing

poll  resul t s encouraged other physicians t o rej ect offers t hat equaled the fee they

report ed in t he poll  as the minimum they would hav e accepted if t he offered fee

was less th an t he mini mum  fee calcul at ed by N TSP.  Arm ed wi t h know ledge

from  N TSP’s poll ing, t hose physicians would also be encouraged t o hold out  for

a fee equal  t o or even less t han N TSP’s m in imum fee but  great er t han t he fee

th ey wer e willin g to accept a t t he tim e th ey responded to th e poll.

Th e FT C furt her  found t hat  “N TSP act ively encour aged [physi cians]  to

r eject  t he offer s” below t he m ini mum  fees indi cated in t he pol ls.   Tha t  findi ng92

is suppor ted by th e recor d and is evid ence of concer ted actio n to fix  pr ices.  

The r ecor d evi dence suppor t s t he FTC’s fact ual  f indi ng t hat  N TSP

“regularl y i nform ed payors t hat i t s physicians had establi shed minimum  fees for

N TSP-payor  agreement s, ident i f ied t he fee mini mum s, and st ated t hat  N TSP
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would not enter int o or forw ard to a ny of i t s physicians payor of fers t hat w ere

below th e min im ums.”   Ther e was evid ence th at a fte r  receiv in g th is93

i nf or mat ion, payor s at t empt ed t o deal  di r ect ly w i t h i ndi vi dual  phy sicians but

were told by t hose physicians t hat  t hey m ust  negot iat e wi t h N TSP.  The l ogical

t endency of t h is pract ice, coupl ed w i t h the physicians’ agreement  to ref rai n from

negotiati ng wi t h payors, was at a m inimum to delay d i rect  negotiati ons between

payor s and phy sicians, includi ng phy sicians wi l l ing t o accept  fees lower  t han t he

minimum used by N TSP.  Th is added signi f i cant  t r ansact ion cost s to offers below

N TSP’s m ini mum .  A payor  w ishi ng t o achi eve a cont r act  below t hat  m ini mum

would  have to submit it s offer  to N TSP, negotia te w ith  N TSP, and wait u ntil

N TSP communicated to physicians that negoti ati ons were un successful , before

being able t o negot iate w i t h ph ysicians di r ect ly.  Accor dingl y, even t hough  N TSP

could not bin d physicians to parti cular contracts, i ts pra cti ces interfered  wi th

payors seeking l ower fees.  N TSP’s practi ces also narrow ed pati ent s’ choices of

physicians.

Th e FTC addi t ional ly found, based on the record evidence, t hat  al t hough

t he Part icipat ing Physician Agreement s requi re N TSP t o deliver cer t ain payor

offers t o physicians,  N TSP in fact “rej ects and does not deliver an y contract94

t hat  fal l s below i t s m ini mum  r eimburs ement  schedul e.”   Thi s prevent ed or  at95

least d elayed offer s less th an N TSP’s m in im um fee fr om reachin g physicians. 
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perm i tted to “p arti cipate” i n this con tract.   Cigna alrea dy h ad contracts w i th104

most of t hese primary care phy sicians at  lower r ates.   N TSP t hreat ened105

cont r act  t er m inat ion i f  it s demands wer e not  met ,  and t o avoid l osing t he106

part icipat ion of N TSP’s special i sts, Cigna agreed t o NTSP’s demands.107

At  sever al  point s in i t s br iefing, N TSP st r esses t hat  t he FTC a nd t he ALJ

found t hat  N TSP did not  receive hi gher  r ates t han t hose t hat  ot her  phy sicians

and physician groups were alrea dy r eceiv in g.  The FTC addressed this f act,

saying “[w]e agree that h igher physician rates,  by t hemselves, are of no ant i t rust

signi f i cance,” but  t he Commission concluded t hat “t h is case is about  a concerted

effor t b y N TSP’s par tic ip atin g physicians to in cr ease th eir  bar gain in g power .”108

We agr ee th at p r oof of h igher  fees for  N TSP physicians is not necessar y in  th is

case.  As t he Supr eme Cour t  explained in FTC v. In dia na Federation  of D entists ,

i f a pract ice “is li kely enou gh t o disrupt t he proper f unctioning of th e pri ce-

settin g mechanism of t he market .  . . i t  may be condemned even absent  proof

t hat  i t  r esul t ed in hi gher  pr ices.”   I n t hat  case dent ist s had agreed not  t o send109

dental x-ray s to the i r p ati ents’ insura nce companies for use in benefi ts

determ ination s.  The Suprem e Court  held thi s was an un fai r m ethod of
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competi ti on in viol ati on of section 5 of the  Federal  Tr ade Commission Act.  110

N TSP’s chal lenged pr act ices er ect  bar r ier s bet ween payor s and physicians who

would oth erw ise be w i l l ing to n egoti ate d i rectly w i th  th ose payors.   It also erects

obst acles t o pr ice communi cat ions bet ween payors and phy sicians.  The

Commission concluded, and we agree, tha t N TSP engaged in  concerted  acti on to

increase i t s bargai n ing power.  Th e fact t hat t here is no evidence in t he record

t hat  NTS P obt ained higher  pr ices for  i t s physicians t han ot her  physicians

r eceived does not  foreclose a determ inat ion t hat  N TSP’s pra cti ces had

ant icompeti t i ve effects.

The oth er  sid e of th e equat ion, however , is t he pr ocompetit iv e effects , if

any, t hat N TSP’s chal lenged business practi ces generat ed.  We turn to t hose.

B

Aft er concludi ng t hat  N TSP’s chal lenged conduct  had ant icompet i t i ve

effect s, t he FTC  pr oceeded t o examine N TSP’s just i f i cat i ons.  Al t hough  t he

gener al  t hr ust  of N TSP’s ar gument s r egar ding “spi l lover ” benefi t s has some

facial  pl ausibi l i t y, closer examinati on of t he underpinn ings of th e just i f i cation

r eveals signific ant gaps in  logic.  
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ut i l i ze on ri sk pa t ient s to any n on-ri sk pa tien ts th ey may h ave.
N TSP has not provi ded any f inancial  incenti ve for t hem to do so,
and it d oes nothi ng to prom ote compl iance wi t h whatever
t echniques have been learn ed under ri sk contract s.  N TSP does not
employ t he pr ocesses i t  uses t o moni t or  and cont r ol  t he qual i t y and
ut i l i zat ion of ser vi ces pr ovi ded under i t s r i sk cont r act s t o pat ient
care provi ded un der non -ri sk contract s.112

N TSP ar gues t hat  i t  did offer  some empi r ical  evi dence but  tha t  t he

Commission “i gnored” i t.   There is some evidence in th e record  of spi l lover effects

fr om t he r isk cont r act  t o non-r isk p anels, and t her e is evi dence t hat  N TSP

physi cians per form as well  or bet t er t han non- so
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quali t y h ealt hcare provi ded by team work an d shared experi ences over t ime,

resu l t f rom  or a re in any way connected to (1) communicati ng th e poll ing resul ts

regarding fees to all  N TSP physicians, (2) encouragi ng NTSP physicians to reject

payor  offers below t he mini mum  fees N TSP calculat ed fr om t he polls, or (3)

using collective barga in ing power to dem and higher f ees for physicians who are

al ready  un der contr act w i t h a payor.

We recognize that t he Suprem e Court  has said that t he “‘publ ic servi ce

aspect, and other  feature s of t he pr ofessions, may r equi r e that  a par t i cul ar

pr act i ce, which could  pr oper ly  be viewed as a viola tio n of th e Sher man Act in

anoth er  context, b e tr eated diffe r ent l y.’”   But N TSP has not cogently114

art iculated how  “t he qual i t y of t he professional  servi ce that [ i t s] members

pr ovid e is enhanced by th e pr ice restr ain t.” 115

N TSP offer ed t hr ee ot her  “just i f i cat ions” for  i t s chal lenged conduct .  The

fi rst i s th at it  had “n o legal  obl igati on to parti cipate i n, messenger,  or facil i tate

a payor ’s cont r act  offer ,” and as “a col lect ion of indi vi duals” t he gr oup h ad t he

r ight  t o vot e among t hemselves “not  t o involve” t he gr oup i n a cont r act .  N TSP

ar gues t hat  i t  di d not  have a signi f i cant  mar ket  shar e and “ t hat  even a

monopol ist  has a r ight  t o r efuse t o deal .”  Thi s is r e-ar gum ent  of issues r elat ing

t o an agreement  and concerted acti on, which we have addressed earl ier.

The second j ust i f i cat ion N TSP offer s is t hat  i t  “need[ed] to avoid expendi ng

scarce resources in analyzi ng, messengering, and part icipat ing in contr acts of

int erest to re la tiv ely few  of t he physicians.”  We do not di sagree that t h is is a
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perm issible goal , but t h is does not j usti fy the  chal lenged meth ods N TSP used to

achieve th at goal.

The t hi r d just i f i cat ion was “t he avoidance of legal l y or m edical ly r i sky

sit uat ions” and t hat  N TSP w as “sur ely just i f ied i n r efusing t o sign payor

contract s that pres ent  t hese probl ems.”  These are certain ly perm issible goals.

But  again,  none of t hese concerns had  any beari ng on t he methods NTSP used

in an at t empt  t o obt ain hi gher  fees th an i t s physi cians m ight  other wise have

been offer ed.

One of N TSP’s chief complaint s i s t hat  i t  was not  per mi t t ed t o develop a

fu l ler r ecord , based on addi t ional  empi ri cal evidence.  H owever, i t  does not

asser t  t hat  t he addi t ional  empi r ical  evidence it  desi r ed to develop would have

shown a nexus between bett er or  market- pri ced medical care and th e need for

N TSP t o engage in t he specif i c activi t ies that we conclude are an t icompeti t i ve,

which include (1) the communicati on of th e mean, median, and mode resul ts

fr om t he pol l ing r egar ding fees, in combinat ion w i t h (2) for eclosing or  delaying

di rect n egotia tio ns betw een payors and physicians; (3) urg ing physicians to

r eject  fee offer s fr om payor s; and (4) using col lect ive bar gaini ng power  t o demand

higher fees for phy sicians who were al ready  un der contr act at a lower fee.

In sum , based on t he record i n t h is case, we conclude that “ t he experience

of t he mar ket  has been so clear, or necessar i l y w i l l  be, t hat  a conf ident

conclu sion about  t he pri ncipal  t endency”  of N TSP’s chal lenged pract ices116

fol lows fr om t he “look”  t he FTC  conduct ed in t hi s case, even t hough  t hat  “ look”

was less th an a fu llb lown mar k et analy sis.  “[ T]h e in quir y mandated by th e Rule

of Reason is whether t he challenged agreement  is one that prom otes competi t ion
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or one th at su ppresses competi ti on.”   N TSP’s proff ered pr ocompeti ti ve effects117

do not m eet t he “m ight plau sibl y be th ought t o have a net p rocompeti ti ve effect,

or  possib ly  no eff ect  at  al l  on compet it ion” th r eshold .   The Commission’s118

determ inat ion t hat  N TSP’s conduct , t aken as a whole, amount ed to hor izont al

pr ice-fi xi ng t hat  i s unr elated t o pr ocompet i t i ve eff i ciencies is suppor t ed by t he

law and substanti al  evidence.

V II

N TSP maint ains t hat  i t s r ight  t o due process was vi olat ed because i t  was

denied discovery  th at w ould have pr oven the  pr ocompeti ti ve effects of its

conduct .  N TSP subpoenaed t he “f lat  f i le dat a” fr om six insur ance company

payors, each of whi ch object ed t o provi di ng t he inf ormat ion.  N TSP explains t hat

“f lat  f i le data” would ref lect  “m edical  expenses paid for each pat ient  and can be

anal yzed t o compar e different  physi cians’ expense ‘per  uni que pat ient  seen’ by

procedur e, by di agnost ic code, and num erous other  fact ors.”  N TSP cont ends t hat

fr om t hi s dat a, i t  could pr ove how i t s per formance on non-r isk cont r acts

“compar es t o tha t  of ot her  physicians.” Af t er  conduct ing a hear ing, t he ALJ

quashed the sub poenas.

I n r evi ewing t he ALJ’ s decision, FTC  r easoned:

I n t he absence of a speci f i c l ink bet ween t he chal lenged r estrain ts
and th e pur por ted ju stific atio n, it w ould  not h ave mat t er ed if
[N TSP] had been able to obtain  furth er d iscovery  and demonstrate
t hat i t s physicians perform ed well .  There is no ant i t rust exempti on
for m ore effici ent,  h igher qual i ty m ark et parti cipants, absent a
demonst r at ion t hat  t he chal lenged pra ct ices made an essent ial
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contri but ion t o these effi ciencies.  Evi dence on the perform ance of
N TSP physicians, standi ng alone, would not prove t hat nexu s.119

N TSP contends th at our r eview of t h is determ inati on is de novo since

N TSP is claim ing a due process vi olati on.  Even assumin g th at is t he correct

st andar d of r evi ew, t her e was no due pr ocess violat ion.  Ther e is no logical  nexus

betw een  bett er perf orm ance by NTSP physicians and N TSP’s disseminati on of

poll ing resul t s or i t s other chal lenged pract ices t hat w e have discussed above.120

V III

F inal ly, N TSP chal lenges the breadth of  t he Commission’s remedial  order.

Once the FTC has est abli shed a vi olati on of t he FTC Act, i t  “has wide discretion

in  deter m in in g th e ty pe of or der  th at is  necessar y to cope w i t h  t he unfair

pr act ices found. ”   The FTC ’s or der  shoul d not  be di st ur bed “unl ess t he r emedy121

selected has no r easonable r ela tio n t o t he unlawfu l p r actic es found to exist.” 122

We are persuaded, however, th at t he remedy is overl y b
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IT IS F U RTH ER ORDERED that R espondent, d ir ectly or
indi rect ly, or t hrough  any corporate or other devi ce, in connection
wi t h t he pr ovision of physician ser vices . . . cease and desist  fr om:

A. Ent ering i nt o, adher ing to, par t i cipat ing i n, maint aini ng,
or gani zing, implement ing, enfor cing, or  ot her wise faci l i t at ing
any  combinat ion, conspi r acy, agreement , or  und er st anding
betw een or  among any physicians with  respect t o th eir
provi sion of physician servi ces:

1. t o negotiate on behal f of any ph ysician w i t h any payor;
2.
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are to tak e place at th e earl ier of receipt of  a wri tten  request from  a payor to

t erm inat e or  t he earl iest  t erm inat ion or r enewal  dat e, even t hough pay ors may

elect t o cont inue t he cont r act s for  up t o one year .  Thi s lat t er  pr ovi sion

elim in ates N TSP’s concer n th at h ealth  car e deliv er y w ill b e in ter r upted.  

N TSP asserts th at pa yors sh ould be perm i tted to d ecide i f th ey want t o

t er m inat e t hei r  cont r act s.  H owever , t he FTC  r easonably concluded t hat  i f t he

contract term inati on pr ovisions were voluntary , payors m ight be u nwi l l ing to

ter m in ate, fear in g repr isal. 

N TSP also ar gues th at it s fr eedom of speech is bein g viola ted because it

i s l im i t ed in t he infor mat ion i t  can pr ovi de t o payors and employer s.  I n t he

commercial contex t,  speech concern ing unlawful acti vity i s not p rotecte d.   In124

t h i s case, N TSP’s speech i s l im i t ed onl y t o t he ext ent  t hat  i t  may not  fur t her

i l legal hori zontal  pri ce-fixi ng conspir acies.  Th e FTC’s order does not

un r easonably l im i t  any  pr ot ect ed speech by NTSP.

Final ly, N TSP claims that  the order i s imperm issibly va gue.  N TSP asserts

t hat i t  cannot deter m ine whether al l  indi vi dual  component s of i t s activi t y, such

as poll ing and the P hysician Part icipat ion Agreement , are prohi bi t ed

perm anentl y, or m ight pro perly b e used in the  futu re.  We view such claims wi th

skept icism.   As the Suprem e Court  stated, t he FTC “m ust be allowed125

effect ively t o close al l  r oads t o the proh ibi t ed goal” of combinat ions t hat

unreasonably rest rai n t rade.   Th e FTC need not descr ibe every combinati on126
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of ci r cum st ances and behav ior s t hat  m ay or m ay not  cr eate a violat ion.  The

FTC ’s or der  is not  unr easonably vague or  over ly br oad.

*          *          *

For t he reasons st ated above, we GRAN T peti t ioner’s request for r eview

and REM AN D th is pr oceedin g to th e FTC for  modific atio n of subsectio n II .A.2

of t he r emedial  or der  in a manner  consist ent  w i t h t hi s opini on.


