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I. ARGUMENT

Rule 3.43(b) expressly contemplates that this Court may admit prior testimony from other
proceedings with the consent of the parties. Absent the consent of the parties, testimony meeting
certain criteria may be admitted based on certain findings by the Court. Specifically, the rule
provides that

... absent the consent of the parties, before admitting prior testimony (including expert

reports) from other proceedings where either the Commission or respondent did not

participate, except for other proceedings where the Commission and at least one

respondent did participate, the Administrative Law Judge must make a finding upon a

motion of a party seeking the admission of such evidence that the prior testimony would

not be duplicative, would not present unnecessary hardship to a party or delay the
proceedings, and would aid in the determination of the matter.
16 C.F.R. 83.43(b).

The prior testimony at issue here is in the form of sworn depositions of twelve people
representing nine state dental associations that created or planned to create, buying groups for
their members.! Their depositions were taken in connection with the private actions referenced
above, which concern allegations of collusion by the Respondents. The depositions took place
between August 2016 and January 2017.

Counsel for each of the Respondents participated in every one of the depositions. At
each deposition, Respondents’ counsel had the opportunity to object to questions and examine
the witness. A review of the transcripts shows that counsel for Respondents participated actively

in these depositions, and either questioned the witnesses or stated on the record that they had no

questions.

! The transcripts involve dental associations for following states: Arizona, Colorado, Florida, Louisiana, Michigan,
Nevada, Texas, Virginia, and Washington. The transcripts at issue have been marked as CX9024, CX9051,
CX9052, CX9055, CX9056, CX9064, CX9065, CX9067, CX9068, CX9069, CX9070, CX9071, and CX9075. One
of the witnesses was deposed twice, so there are thirteen transcripts containing the testimony of twelve witnesses.
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These depositions meet all of the other requi
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF THE ADMINISTRATIVE LAW JUDGES

In the Matter of

BENCO DENTAL SUPPLY CO.,

a corporation,
Docket No. 9379

HENRY SCHEIN, INC.,
a corporation, and

PATTERSON COMPANIES, INC.
a corporation,

Respondents.

[PROPOSED] ORDER

After reviewing Complaint Counsel’s Motion Pursuant to Rule 3.43(b) to Admit Prior
Testimony from Other Proceedings, it is hereby ordered that the following exhibits be admitted:
CX9024, CX9051, CX9052, CX9055, CX9056, CX9064, CX9065, CX9067, CX9068, CX9069,

CX9070, CX9071, and CX9075.

D. Michael Chappell
Chief Administrative Law Judge

DATED this day of October, 2018
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