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In the Matter of:
Docket No. 9379 i,*ﬂ:_- I 1§
Benco Dental Supply Co., L Mg A
Henry Schein, Inc., and
Patterson Companies, Inc.,

Respondents.

RESPONDENT HENRY SCHEIN, INC.’S OPPOSITION TO COMPLAINT COUNSEL’S
MOTION PURSUANT TO RULE 3.43(b) TO ADMIT PRIOR TESTIMONY FROM
OTHER PROCEEDINGS!

Complaint Counsel seeks to admit into evidence thirteen transcripts from twelve state
dental associations that Complaint Counsel did not deem relevant or important enough to depose
in this case (the “Association Transcripts”).?2 Complaint Counsel, however, has not made any
specific designations of such testimony, but rather seeks wholesale admission, regardless of the
specific testimony’s relevance, the witnesses’ foundation or knowledge, or the general
admissibility and reliability of such testimony. Nor does Complaint Counsel identify any portion

of any transcript that would be non-duplicative, material, and sufficiently reliable such that its

! Respondent Patterson Companies, Inc. joins this opposition.

2 Specifically, Complaint Counsel seeks wholesale admission of the following transcripts from
SourceOne Dental, Inc. v. Patterson Co. et al.. CX9024 (Donovan Osio, Texas Dental
Association); CX9051 (Ward Blackwell, Louisiana Dental Association); CX9052 (Pamela
Brockhaus, Colorado Dental Association); CX9055 (Terry Dickinson, Virginia Dental
Association); CX9056 (Kevin Earle, Arizona Dental Association); CX9067 (Elise Rupinski,
Virginia Dental Association); CX9069 (Craig Start, Michigan Dental Association); and CX9075
(Terry Jon Xelowski; Arizona Dental Association); the following transcripts from In re Dental
Supplies Antitrust Litigation: CX9064 (Robert Killpack, Washington State Dental Association);
CX9068 (W. Scott Ruthstrom, Florida Dental Association); CX9070 (Dr. Robert Talley, Nevada
Dental Association); and CX9071 (Antony Kainoa Trotter, Washington State Dental Association);
and the following Texas AG EUO transcript: CX9065 (Donovan Osio, Texas Dental Association).
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use would be fair in this proceeding.® Because the Association Transcripts do not meet these

requirements of Rule 3.43(b), Complaint Counsel’s motion should be denied.
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Finally, Complaint Counsel asserts that it will use these Transcripts to show “the impact
of Respondents’ response to these state dental association buying groups.” As an initial matter,
these associations did not actually operate buying groups, but rather, simply “endorsed,” or
considered endorsing, an on-line distributor like SourceOne (a distributor Complaint Counsel
excludes from its definition of the relevant market) as an approved vendor in exchange for a
kickback, or so-called “marketing fee.” But even if these associations were somehow “buying
groups,” there is no allegation that Respondents were asked, or refused, to supply or offer
discounts to them. Thus, these depositions dealt with an entirely different situation than the issue
here. More importantly, these association witnesses are not competent to testify about
“Respondents’ response to these state dental associations.” Certainly, the associations cannot
speculate about Respondents’ state of mind or motive. Indeed, most of the association witnesses
never d a with the Respondents about their proposed endorsement program. With the sole
exception of the Texas Dental Association, Complaint Counsel does not allege that Respondents
boycotted these buying groups. See Schein’s Pretrial Brief at 77-130 (citing CC Second
Amended Response and objections to Schein’s First Interrogatories (RX3087)).

The lack of relevance of these associations is also evidenced by Complaint Counsel’s own
conduct in this case. They did not subpoena any of these associations, and did not depose any of
them during the investigation or discovery phases of this case. If any of these witnesses were
material, then Complaint Counsel would have deposed at least some of them. That Complaint
Counsel deemed them so irrelevant as to not even be worthy of a deposition (or even a subpoena
for documents) speaks volumes as to their irrelevance.

Finally, the Scheduling Order in this case makes clear that “[w]itnesses shall not testify

to a matter unless evidence is introduced sufficient to support a finding that the witness has
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personal knowledge of the matter,” citing F.R.E. 602. This rule applies to transcripts from other
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