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PROCEEDTINGS

JUDGE CHAPPELL: Okay. Docket 9344, we will
reconvene. Do we have anything to take care of before
the first witness?

MR. GRAUBERT: No, sir.

MR. HOPPOCK: No, Your Honor.

JUDGE CHAPPELL: All right. Let's go.

MR. HOPPOCK: Good morning, Your Honor. Ted
Hoppock for Complaint Counsel. Complaint Counsel will
call Dr. Mark Dreher.

JUDGE CHAPPELL: Go ahead.

Whereupon- -
MARK DREHER, Ph.D.
a witness, called for examination, having been first
duly sworn, was examined and testified as follows:
DIRECT EXAMINATION
BY MR. HOPPOCK:

QPPELL: eENKhEHEROCK:
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Q. In late 2010, you entered a consent agreement
with the FTC. Is that correct?

A. That's correct.

Q. And that consent agreement obligates you to
provide information to the FTC?

A. Yes.

Q. And that consent agreement also obligates you to
provide oral testimony, if asked by the FTC?

A. Yes.

Q. And are you also appearing here today pursuant
to that requirement of your consent agreement?

A. Yes.

Q. If you would, please summarize your education

after high school.
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scientist, as a person in product development, and as a
director and vice president in these corporations,
leading nutrition science research.

Q. And did there come a time when you were employed
by POM Wonderful?

A. Yes.

Q. And when was that?

A. Starting August 2005.

Q. Okay. And about how long were you employed by
POM?

A. Approximately four years.

Q. And when did you leave POM?

A. Let's see. June -- June 1lst, 20009.

Q. Okay. And what was your position at POM?

A. Vice president of scientific and regulatory
affairs.

Q. And did your job title ever change during the
course of your employment at POM?

A. The job title remained officially the same, but
I modified myself into focusing on science, chief
science officer.

Q. And can you give me a general overview of what
your duties as vice president of scientific and
regulatory affairs entailed?

A. Primarily, it entailed exploratory research.
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Q. Okay. And what is exploratory research?

A. Looking at new products, such as, you know,
POMx, one of the -- and then to develop clinical and
basic science for new applications for POM brand
products.

Q. And, when you say "basic science," what does
that refer to?

A. It refers to test-tube, animal studies, and
preclinical research.

Q. And that was something you were responsible for
at POM?

A. For exploratory products, yes.

Q. And you also mentioned clinical research. What
does that involve?

A. It involves setting up studies, contracting
studies with universities and contract research
organizations, looking at developing the basic research
to support clinical studies and to carry out the studies
with different universities.

Q. Okay. And what responsibilities did you have
with regard to the conduct of these clinical studies?

A. I provided the materials for testing. I helped
in organizing the objectives for the studies, and
basically arranging for contracts and funding of

research.



Q. And was there anyone else at POM who also had
responsibility for clinical studies besides yourself?
A. Several people. Dr. Harley Liker on core
research, and some of the my staff, Keith Martin, who

reported to me, and Pamela Josephson.

Q. And did Ms. Josephson also report to you?

A. Yes. Yes, she reported to me, too.

Q. And you mentioned Dr. Liker. Who is Dr. Liker,
to your understanding?

A. He is a consultant for the Resnicks who was
responsible -- he was the chief medical officer,
basically, who was responsible for core research
relating to cardiovascular, prostate, and ED, erectile
dysfunction.

Q. When you say "core research," what does that
refer to?

A. Those -- cardiovascular, prostate were the
primary areas of research.

Q. And to whom did you report at POM?

A. Matt Tupper, the president of POM.

Q. And was there any other person you reported to
from time to time?

A. I would report, to a certain extent, to Harley
Liker to help him manage the logistics associated with

some of the larger studies.
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Q. And as part of your interaction with Dr. Liker,
did you have any sort of periodic, regular meetings?

A. We had roughly weekly meetings for the first
2 1/2 and 3 years, and then they were less frequent than

that in the last year of my employment.
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A. Yes.

Q. And what are they?

A. They are roughly weekly Thursday meetings with
Lynda for -- organized by marketing to review a whole
range of topics.

Q. Okay. And you mentioned Lynda. Is that
Mrs. Resnick?

A. Yes. That's right.

Q. And did you attend these meetings with
Mrs. Resnick on a regular basis?

A. I wouldn't say regular, but I attended the
meetings, you know, frequently, but not a regular, per
se, especially the last two years of my employment.

Q. When you refer to the last two years of your
employment, are you -- did I understand you correctly
that you were less regular in attendance at the meetings
than you were earlier?

A. Yes. That's right.

Q. Okay. And how lengthy were these meetings with
Mrs. Resnick?

A. Approximately an hour to two hours, somewhere in
that range.

Q. And when you attended these meetings, did you
stay for the totality of the length of the meetings,

typically?
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A. Generally not.

Q. Okay. And could you explain how much or what
part of the meetings you did attend?

A. I would attend -- I would come in and have
lunch. I would come in to -- if there was a topic that
there was a brief update, I would attend and then
generally leave shortly thereafter.

Q. Okay. And I think you started to touch on it,
but what role would you play at these meetings with
Mrs. Resnick?

A. Provide exploratory research updates, if called
for, but that was my primary role.

Q. Do you know what a creative brief is?

A. I've heard the term. I don't know -- I -- it's
a -- it's a marketing term; but I don't know completely
what is involved, no.

Q. Okay. Were you ever asked to review a creative

brief for a POM Juice advertisement?

A. A creative brief? I -- I don't understand
what -- could you repeat your question?
Q. Sure.

I'm asking you, during the course of your
employment, did anyone at POM ask you to review a
creative brief for a POM Juice advertisement?

A. I don't recall specifically that.
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Q. Okay. Dr. Dreher, did you ever advise POM that






between you and Dr. Heber in late June of 2006, correct?

A. Yes, that's right.

Q. And who is Dr. Heber?

A. He's a professor at the UCLA School of Human
Nutrition.

Q. And does he have any involvement with scientific
issues with POM?

A. He's a consultant with POM.

Q. And do you have knowledge of the type of -- the
types of work he does for POM?

A. At the time I worked for the company, we worked
on various projects. So, I had knowledge of his
activities.

Q. So, you worked with Dr. Heber?

A. Yes. That's right.

Q. Okay. And was one of the purposes of contacting
Dr. Heber in these emails that are in CX 812 to get a
qguote from him?

A. Yes. That's right.

Q. And what was the purpose of obtaining -- of
obtaining a quote from Dr. Heber at this time?

A. I believe in this time frame it was for a press
release.

Q. Okay. And did someone ask you to obtain a guote

from Dr. Heber?
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A. Yes.

Q. Who was that?

A. Fiona Posell.

Q. And do you have an understanding of why
Ms. Posell asked you to get the quote from Dr. Heber,
rather than her asking him directly?

A. Because he was a colleague of mine, and I was in
regular communication with him.

Q. Now, let me direct your attention to Dr. Heber's
email to you, near the top of CX 812, which is timed at
11:29 a.m.

A. Yes.

Q. And I think it's on the screen. Whatever is
easier for you, to look at the screen or in the
notebooks, is fine.

Does that email contain the final quote you
obtained from Dr. Heber?

A. I don't recall if it's the final quote, but it
looks -- generally, the elements are there of the final
quote.

Q. Did you transmit Dr. Heber's quote to
Ms. Posell?

A. I believe so, yes.

Q. To your knowledge, was Dr. Heber's quote also

used in POM advertising?
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A. I believe so.

Q. Let me ask you to look at CX 1426, at pages 38

A. Yes.

Q. Do you have that?

A. I do.

Q. All right. And if I could ask -- direct you,
then, to page 41 of CX 1426, which I think is on the
screen as well.

A. Yes.

Q. In the lower right-hand corner, there is a
guotation that is attributed to Dr. Heber. 1Is this the
quotation that you were referring to that was also used
in advertising?

A. I believe so.

Q. Now, if you would go back to Exhibit 812, the

email chain.

A. Sure.
Q. I don't mean to make this confusing, but...
A. Okay.

Q. And I've asked to be put up on the screen, just
for your convenience, a split screen that contains the
qguote from Dr. Heber in the brochure that's CX 1426 at
the top of the page, and the quote from Dr. Heber that

was in CX 812 at the bottom of the page.



If you take a moment to compare them, tell me if
you agree that they're -- the quote in 1426 is not
identical to the quote in CX 812.

A. T agree.

Q. And do you know how Dr. Heber's quoted language
in CX 1426 came to be different from the one in CX 812°7?

A. I can't give you the details, but it's basically
the same. The basic science is laboratory science, and
I think there was some redundancy, and the basic science
and laboratory science were the same thing. So, it's
basically the same message. But I don't know anything
beyond 2006 on this quote.

Q. Okay. So, you say you don't know. Can I
assume, then, you were not the person -- strike that.

Did you ask Dr. Heber if his quote could be
changed?

A. T don't recall.

Q. Do you recall if you asked Dr. Heber for his
permission to have his quote be changed?

A. T don't recall.

Q. All right. Now I am going to ask you to take a
look at another email that's marked as Exhibit CX 813.

A. Okay. I'm there.

Q. Okay. And is CX 813 an email exchange between

you and Dr. Aviram?
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A. Yes.

Q. And who is Dr. Aviram?

A. He's a -- the first researcher that POM
Wonderful worked with. He is a consultant and
researcher at POM Wonderful.

Q. And do you have knowledge of the types of work
he does for POM?

A. Yes.

Q. And can you explain, in broad strokes, the sort
of work that he does for POM?

A. Primarily basic research and initial exploratory
clinical science.

Q. And was one of the purposes of contacting
Dr. Aviram, at the time of this email, to get a
guotation from him?

A. What was your question again?

Q. I'm sorry, yes.

With regard to the email that's marked as

A. Yes.

Q. -- was one of the purposes of this email
exchange to get a quote from him?

A. Yes.

Q. And was the -- the reason for obtaining a gquote

from Dr. Aviram at this time the same as it was from
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Dr. Heber?

A. Yes. That's my understanding.

Q. Okay. So, at the time, it was to be used in a
press release?

A. That was my understanding.

Q. And looking at Exhibit 813, the email from
Dr. Aviram to yourself, is that the quotation he
provided to you at that time?

A. I believe so.

Q. And did you transmit Dr. Aviram's quote to
Ms. Posell as well?

A. I believe so.

Q. And, to your knowledge, was Dr. Aviram's quote
also used in POM advertising?

A. T believe that that was the case.

Q. And let me ask you, then, to take a look back at
CX 1426, which is the brochure for POMx products that we
looked at previously, and specifically at page 42.

A. Okay. Yes, I see it.

Q. In the upper left-hand corner of page 42, is
that the quotation you were referring to from Dr. Aviram
that was used in POM advertising?

A. I believe that is the quote.

Q. Okay. Then, again, I'd like to have you compare

the quote in 1426, the POMx brochure, to the quote
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Dr. Aviram provided in the email, marked CX 813. And
we've put it on the split screen for your convenience.

A. Here's the one thing that I don't know, if there
was communication with Dr. Aviram outside of my
communications with him, because he was a very -- he's a
consultant beyond my consulting. He worked and he
communicated with many people within the company. So, I
don't know anything --

Q. Do you agree that the quote in CX 813 is
different from the quote in CX 14267

A. It appears to be different in wording but the
same -- in my understanding, the same message.

Q. Were you involved in asking Dr. Aviram if it was
okay to change his quotation for use in advertising?

A. I don't recall.

Q. All right. I would like to briefly ask you to
look at a document that's marked as CX 94.

A. (Document review.) Yes.

Q. Okay. The -- there are two emails here, but the
one that fills most of the page is from Charlene Rainey
to Staci Glovsky and copied to other people, including
yourself. Is that correct?

A. Yes, that's right.

Q. And who was Charlene Rainey?

A. She was a consultant who worked for me, ad hoc
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A. Yes, I see it.

Q. What are you asking for in that item number 17?

A. I am asking for Dr. Heber and Dr. Seeram to
start some research.

Q. And what was the subject matter of the research?

A. It was to do a -- the most comprehensive
analysis of antioxidants of juice that has ever been
performed before, to get a really strong and good

comparison of what the true antioxidant content is of

the juice. So, it was a major study of importance.

Q. Okay. And you used the phrase "fast track." It
references "juice or antioxidant beverage -- antioxidant
publication -- fast track." Do you see that?

A. Yes.

Q. What did you mean by "fast track"?

A. Well, I didn't want to get caught in the
academic malaise. I wanted the study to be looked at as
something that could get -- that they could work it
through their slower research process at a fast track.

Q. And was the research you were requesting in item
number 1 intended to be used, in part, to support an
advertisement?

A. Ah, yeah. It was in part to do good research,
and we didn't know where POM Wonderful was going to come

out, but we were -- whatever the results, we wanted to
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have it published.

Q. Okay. So, you said, in part, it was to do good
research, but was -- was it also intended, at least if
it came out the way you hoped, to be used to support an
advertisement?

A. I think that was a possibility.

Q. And did Drs. Heber and Seeram conduct the
antioxidant study requested?

A. Yes, they did.

Q. All right. Dr. Dreher, when you first began
working at POM in 2005, did you undertake any effort to
familiarize yourself with the research that POM had
conducted and was conducting?

A. I did, vyes.

Q. Okay. And, in that regard, let me ask you to
look at a document that is numbered as CX 764.

A. (Document review.) Yes, I see that.

Q. Okay. And CX 764 is a chain of emails that you
either received or sent, correct?

A. Yes. That's correct.

Q. And, at the very bottom of page 1 of CX 764,
there's an email that's sent from Risa Schulman, and
then it continues on to page 2 to indicate it was sent
to you, correct?

A. I believe that -- if you say so. I think that's



correct.

Q. Okay. If you just look at the bottom of page
764, the very last line, do you see where it says,
"From: Schulman, Risa"?

A. I'm trying to find it. Yes, I see it now.

Q. Okay, sorry. And then if you continue on to
page 2, do you see that it's addressed to you?

A. Yes.

Q. Okay. And who was Risa Schulman?

A. She was previously a director of research for
POM Wonderful before I joined the company.

Q. And was the purpose of Ms. Schulman's email to
you of October 7, 2005, to send you some summary data
regarding POM's research activity?

A. I believe so, yes.

Q. Okay. And then if you go back to page 1 of

CX 764, the next email up from the bottom, it indicates

that you forwarded the research information summary that

Ms. Schulman sent to you to Dr. Liker. 1Is that right?

A. That's correct.

Q. And then -- so, that was on -- and your email to

Dr. Liker is October 7, 2005. 1Is that correct?

A. Can you repeat that again?

Q. Sure. Your email to Dr. Liker, at the bottom of

the page, where you forwarded the research information,
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is dated October 7, 2005.

A. Let's see here. Yes, that's right.

Q. And then if you look above that, you'll see that
there's an email message from Dr. Liker to yourself,
dated October 10, 2005. Do you see that?

A. That's right.

Q. And there are three numbered items in
Dr. Liker's email, and if you would focus on items 1 and
2. Was Dr. Liker informing you of additional studies
that had been conducted on POM products that were not in
the research summary information you had forwarded to
him?

A. I believe that's -- yeah, I believe that's the
case. Yes.

Q. Okay. And, in item 1, he references an IMT
study conducted by Dr. Ornish, correct?

A. Yes.

Q. Okay. What is IMT?

A. It is a carotid intima-media thickness. 1It's a
plaque, basically a measure of plaque build-up.

Q. Okay. 8So, it's a -- it's a measure of plaque in
the arteries?

A. Yes.

Q. And in item 2, Dr. Liker also references an IMT

study being conducted by Radiant, correct?
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mean in the context of this email you received?

A. I guess negative. It didn't -- it didn't show
the intended -- it didn't meet the hypothesis that they
were looking at.

Q. All right. Let me now ask you to look at a
document that is marked as CX 994.

A. Yes.

Q. CX 994 is an email you sent to Mr. Tupper on
July 21, 2008. Is that correct?

A. That is correct.

Q. And what -- it -- the email contains an
attachment, correct?

A. That's correct.

Q. And what is the attachment?

A. It looks like an overview summary of the data.

Q. And the data --

A. The study -- from the study.

Q. And is that data from a study from Dr. Ornish?

A. Yes.

Q. And Mr. Tupper ask you to send this information

A. I don't believe so.
Q. Do you know why you sent this information to
him?

A. Well, I think because I was -- I didn't know a
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lot about the studies, and I just -- I didn't know if --
you know, what he knew. So, I was just trying to be a
good, you know, employee.

Q. So, you were attempting to keep Mr. Tupper
informed of the research?

A. Yes.

Q. Did Mr. Tupper ever ask you to explain any of
the results that were in the research summary that you

forwarded to him --

A. No.
Q. -- in this email?
A. No.

Q. Okay. All right. And in a similar vein, let me
ask you to look at CX 998.

A. Yes.

Q. Okay. And it's a lengthy document. I'm not
going to expect you to know everything that's in it, but
initially, looking at the email exchanges on the first
two pages, starting on page 2.

There's an email from you to Dr. Liker, dated
July 29, 2008. Is that correct?

A. Yes. That's right.

Q. And, in that email, you indicate that "Matt has
a renewed interest in understanding our past research

with Ornish on BART." Is that correct?
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A. Yeah. TI believe it was based on a conversation
I had with Matt.

Q. Okay. And when you refer to Matt in this email,
you're referring to Mr. Tupper?

A. Yes. That's right.

Q. And you say you believe this was based on a
conversation you had with Mr. Tupper. What did that
conversation entail?

A. I think it was -- I didn't know a lot about
these studies, and I was trying to -- I think as one of
probably a dozen topics, it was a small part of our
conversation. And since I couldn't explain the studies,
I interpreted Matt wanted to get some information. So,
I was asking Harley to, you know, explain the studies to
me, and then I could hopefully explain it to Matt. But
then we never had a subsequent conversation after this
on these studies.

Q. Okay. All right. Eventually -- let's look at
page 1 of CX 998. I'm referring specifically to the
bottom of the page, where Dr. Liker sends an email to
you on July 30th, 2008. Do you see that?

A. Yes, I do.

Q. And what -- what he says is, "Study was done by
Davidson. Here are the results." Correct?

A. Yes, that's right.



551

Q. And when he refers to "Davidson," do you know
who he's referring to?

A. Dr. Davidson from Radiant Labs.

Q. Okay. So -- then, ultimately, at the top half
of the first page of -- well, strike that.

Are the results of Dr. Davidson's study the
attachment to this email that begins on page 4 of
CX 9987

A. I believe so, yes.

Q. And the rest of CX 998 constitutes the results
that you sent to Mr. Tupper from the Davidson study?

A. I believe so.

Q. Okay. And so going back to the first page, to
close this loop, the first page of CX 998, your email to
Mr. Tupper forwarded the results of the Davidson BART
study and contained a brief summary in the body of your
email. Is that right?

A. Yes, that's right.

Q. And, in your summary to Mr. Tupper, you
highlighted one sentence in the middle of the summary.
Is what you highlighted the results -- the ultimate
results of the Davidson BART study?

A. I believe so.

Q. Okay. Now let me ask you to look at a document

that's marked CX 953.






553

wasn't really -- maybe "Claim Assessment" is a little --
it was listing all the studies.

Q. Okay. Now, in March 2008, the Davidson BART
study was not listed on this chart. Is that correct?

A. TI -- here's what I'm not sure. It may be part
of the blood flow. There's two Ornish studies, and I
believe that was -- Davidson and Ornish were
collaborating. But I didn't -- I didn't know all the
logistics of who was doing what at that time.

Q. Okay. The first entry on this chart does refer
to the carotid IMT study by Dr. Davidson, correct?

A. That's correct.

Q. And could you explain what that study was, as
you understood it?

A. It was a large study with healthy -- relatively
healthy patients, with some risk for heart disease, and
they consumed pomegranate juice versus placebo control
over 18 months, and they were -- the primary outcome was
to look at the carotid to see IMT, plaque.

Q. And the second column in the chart is headed
"Key Study Findings/Objectives." Do you see that?

A. Yes.

Q. Could you explain the entry that is in the --
the line with regard to Dr. Davidson's IMT study?

A. It says there was significant reduction at 12
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A. Yes. I see it here.

Q. I appreciate this is a larger document, but let
me ask you this: Do you know who prepared this
document?

A. Yes. It was a joint effort by myself and Matt
Tupper.

Q. And what was the purpose of this document?

A. To summarize the overall research -- POM
Wonderful overall research portfolio.

Q. And was this document provided to Stewart
Resnick?

A. Yes.

Q. And did you attend any meeting or meetings at

which this document was discussed?

A. Yes.
Q. And was -- the document is dated January 13,
2009. Was -- was there a meeting you attended at

approximately that date?

A. Yes.

Q. And who attended that meeting?

A. I believe there was Matt Tupper, Harley Liker,
myself, Stewart Resnick, and I don't recall who else, if
anyone else, was at the meeting.

Q. Okay. Was Dr. Heber at that meeting?

A. Potentially. I just don't recall.
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Q. All right. Did Dr. Heber regularly attend
meetings at POM when research plans were being discussed
in Mr. Resnick's presence?

A. Often, he did. Yes.

Q. All right. And what was the nature of the
discussion that was -- took place at this meeting you've
previously described?

A. It was generally a relatively brief meeting,
looking at the first page, the portfolio summary, and
then if there were guestions, we would turn to some of
the larger sections, but it was a real high-level
overview.

Q. And you say this was a joint effort between you
and Mr. Tupper. Can you describe what role Mr. Tupper
played in preparing this document?

A. Yes. He played the role of where do we go from

here. There's two -- the documents have two
subsections --

Q. Okay.

A. -- one technical and one, you know, the

direction that a president of the company would take.
And so we worked together, and I was the science input.

Q. Okay. And specifically, then, let's look at
page 3 of CX 1029.

A. Yes.



558

Q. Is this an example of what you just described?

A. Yes. That is correct.

Q. So, in terms of -- you said you took care of
more of the scientific/technical. Does that -- is that
the upper half of the page under the heading "What have
we learned?"

A. Ah, yes.

Q. And then what portion was Mr. Tupper primarily
responsible for?

A. Section 2, "Where do we go from here?"

Q. Okay. 1If you would please direct your attention
to the blood flow and pressure data on the chart that
you indicated was the portion that you were mostly
responsible for.

A. Yes.

Q. And then speaking only to the column "Human
Studies," are these studies that measured either blood
flow or blood pressure?

A. I believe so, yes.

Q. And the Davidson BART study was a blood flow
study, correct?

A. The Davidson BART study? That was, I believe,
one of the elements that they studied.

Q. Was there a reason that the Davidson BART study

wasn't included on this chart?
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A. T don't recall.

Q. Okay. Now, the -- in the list of human studies,
there's an -- A says, "Blood flow to the heart," and it
talks about Ornish 45; and then B, "Blood pressure
studies, changed versus controlled."

Does the B portion of this list studies that
blood pressure was measured in?

A. What --

Q. The -- let me restate that. I'm not sure I --
that was the most comprehensible question in the world.
Do you see the chart, B, "Blood Pressure

Studies"?
A. Yeah.
Q. The studies listed there measured change --

change, if any, in blood pressure between an active

version and placebo version. Is that correct?
A. Yes.
Q. And the study in -- that follows the A right

above that chart is listed as "Blood Flow to the Heart,"
and there's a study by Dr. Ornish, correct?

A. That's right.

Q. Did the Ornish blood flow to the heart study
also measure blood pressure, to your knowledge?

A. No, it didn't. I believe it was -- it was an

ischemic blood flow through a different methodology.
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Q. All right. Let me ask you to take a quick look
at -- and I'm going to come back to CX 1029, but I am
going to ask you to take a quick look at CX 1015, if you
would.

A. Yes. I see that.

Q. Can you just take a quick look through that?

A. (Document review.) Yes, I see it.

Q. Okay. First of all, the first page of CX 1015
is an email from Mr. Tupper to yourself, dated November
30, 2008, correct?

A. Yes. That's right.

Q. And does this email and the attachment to it
illustrate some of the input Mr. Tupper had in the
creation of the previous chart we looked at, CX 10297

A. Yes.

Q. And, just quickly, if you look at page 2 of
CX 1015, which is a chart on heart disease, if you look
at that, and this is going to get a little more
difficult, but if you look at that and compare it to the
heart disease chart on page 3 of Exhibit 1029 --

A. Um-hum.

Q. -- would you agree that there are significant
similarities between the two charts?

A. Yes.

Q. Okay. And the one thing that's -- that seems to
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be different is the chart on page 3 of 1029, at the
bottom, under the first column, which is called "End
Game Scenarios," has boxes listed A, B, C, and D, and
the same column on Exhibit 1015 only has boxes listed A,
B, and C, correct?

A. Yes, that's right.

Q. Do you know how row D in the CX 1029 came into
existence?

A. I don't recall the exact details, but there were
probably a half a dozen, you know, wordsmithing
revisions and changes between this draft and the final
draft in January. So, there were just lots of -- you
know, discussions about how to improve the
communications.

Q. Was Mr. Tupper primarily responsible for adding
the column -- I'm sorry, row D on page 3 of CX 10297

A. Yes.

Q. And do you have an understanding of what the
purpose of the information contained in row D of
CX 1029, page 3, was?

A. I believe we just wanted to be as comprehensive
as possible to, you know, looking forward to possible
scenarios. None of these were set. They were just sort
of future planning possibilities or assessments.

Q. And in the column that's headed "Assessment" on
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POM products?

A. Yes.

Q. And, again, were you primarily responsible for
creating the top of this page, under "What have we
learned?"

A. Yes.

Q. And was Mr. Tupper primarily responsible for
creating the bottom half of this page, entitled "Where
do we go from here?"

A. Yes.

Q. Okay. Now, if we look at the bottom half, where
Mr. Tupper was primarily responsible, and I'll start out
asking you to look at row A in the "Required Action for
Each Scenario" column.

Do you see that?

A. Can you repeat that one more time?

Q. Sure.

Let me just be a bit more explicit. On page 4

of 1029, in the bottom half, "Where do we go from

here?," there is a column, "End Game Scenarios," and row
A says, "Botanical Drug (Pills only)," correct?
A. Yes.

Q. And the next column over is, "Required Action
for Each Scenario," is the title of the column, correct?

A. Ah, yes.



Q. And then the second entry is, "PSA will not be
accepted as an endpoint."

Do you know what that refers to?

A. I believe that was the FDA's position, that
it -- that they didn't currently accept PSA as a -- as
an official endpoint for prostate cancer. But I think
in the scientific community, PSA is well accepted in the
totality of the research.

Q. Now, let me ask you, on the same page, 4 of
1029, to look at row C, and specifically under the
column "Assessment."

A. Yes.

Q. There is a statement that's made, "POM currently
has a research gap: No data on prostate cancer
prevention, prior to radiation or prostatectomy."

Can you explain what the -- that means?

A. I think that -- I believe it means that the
research studies that were in process were not complete
yet and potentially there were some other studies that
we could add.

Q. Were -- strike that.

So, at the time CX 1029 was written, was it your
understanding that there was no study of POM products
that dealt with prostate cancer prevention?

A. I think from a drug perspective of prevention, I

564



565

think that was true, from a drug perspective.

Q. Was there any other study that existed that went
to prostate cancer prevention?

A. I think there was a pre-prostatectomy study that
was ongoing at the time that would address some prostate
health aspects that would lead to risk reduction.

Q. When you say -- we both used the word
"prostatectomy." What is a prostatectomy?

A. 1It's basically if you -- before the prostate's
removed, you -- in this particular case, you would
provide them with pomegranates, and then you would --
they would do -- they would take a biopsy and check for
bioactivity that would be considered indicators of
reduced risk.

Q. But, literally, when -- can you explain what a
prostatectomy is?

A. The removal of the prostate.

Q. Okay. And is that done -- is that a procedure
performed on someone who already has prostate cancer?

A. Or at high risk or has some early stage. It
varies depending on the surgeon, I think, but I'm not a
doctor. So, I don't know about all the decisions. I
mean, I am not a medical doctor.

Q. Believe me, I have my own layman's

understanding, and that's all I want to know.



All right. Let me ask you to turn ahead briefly
to page 13 of CX 1029.

A. I can see it on here.

Q. This page of the chart is entitled "Erectile
Dysfunction/Sexual Function," correct?

A. Yes, that's right.

Q. And I simply want to ask you, as with the
previous pages, were you primarily responsible for
creating the portion of the page that's entitled "What
have we learned?"

A. Yes.

Q. And was Mr. Tupper primarily responsible for
creating the bottom half of that page, entitled "Where
do we go from here?"

A. Yes.

Q. All right. Let me now ask you to turn to a
document that is marked CX 1006, 1-0-0-6.

A. Okay. Yes. (Document review.) Yes, I see it.

Q. Okay. This is an email chain between you and
Dr. Heber in September of 2008, correct?

A. Yes.

Q. And the subject matter of the various emails is
listed as "POM 2009 Research." Do you know what that
refers to?

A. It refers to I was pulling together the research
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budget for 2009, and I was corresponding with Dr. Heber
to determine what research he might be able to
participate in.

Q. So, you had responsibility for the research
budget at POM?

A. For setting that up, vyes.

Q. And so the -- the subject of this email, then,
is research and other activities that Dr. Heber would be
seeking funding for for the year 2009°?

A. That's correct.

Q. And in the middle of page 1, you send Dr. Heber
an email. It's dated September 9, 7:11 a.m. Do you see
that?

A. 7:11 a.m.? Yes, I see it now.

Q. And if you would just take a look at that and
then let me -- my gquestion is, what -- what, generally,
are you suggesting that Dr. Heber do?

A. I was suggesting that he work on a POMx diabetes
clinical study, and there was a cognitive function study
related here, and then general consulting and staffing
on ad hoc projects.

Q. Were you also suggesting that he be a bit more
informative about what he would -- would do regarding
the various areas he was seeking research funding for?

A. I think I was just trying to be more, you know,
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focused on the type of research that we needed to
initiate in 2009, as just a suggested framework.

Q. Okay. Looking at -- in your "for example"
portion of this email here, this 1, 2, 3, the entry for
consulting and staffing, rapid response, 150,000K --
well, 150K, with a dollar sign, and list projects. Do
you see that?

A. Um-hum.

Q. What does that refer to?

A. I think areas of research that might be related
to authenticity of juice, might be a range of different
studies that we would like to work with him on.

Q. Okay. And what does consulting refer to?

A. I don't know exactly. It was just a general
category. It was -- you know, when you have funding
categories, you have a -- there's -- it was just a
consulting category. I don't know all the details.
Attending meetings with Mr. Resnick off and on.

Q. Let me ask you to take a look at page -- well,
strike that.

If you look at pages 3 through 7 of CX 1006,
which is what follows the email exchange.

A. Sure. I think it lays it out pretty good,
pretty well.

Q. I'm sorry?



A. I think it lays out the requests in more detail.

Q. Right.

A. And I had forgot about this.

Q. Okay. And this is what -- on page 3, beginning
on page 3 through the end, this was prepared by
Dr. Heber?

A. Yes.

Q. Okay. And let me ask you to take a look at
page -- well, strike that.

And is he listing, by number 1, 2, et cetera,
the various projects that he's seeking funding for in
20097

A. Yes, I believe so.

Q. Okay. 1If you look at page 4, item 4, it says,
"Consultation - 150K."

A. Yes, um-hum.

Q. Does that lay out more specifically what's
involved in consultation?

A. Yes, I think so.

Q. Okay. And it says -- the first line says,
"Attend scientific meetings with Dr. Mark Dreher as
frequently as needed, often weekly."

Did you have frequent meetings with Dr. Heber?

A. I did. And this is more aspirational as far as

actually what happened, but I did have frequent meetings
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with Dr. Heber.

Q. Okay. And it says, "Rapid response to develop
manuscripts, abstracts, and presentations of research
agenda on a regular basis."

What does rapid response refer to, as you
understand it?

A. If I -- if I were -- what I understood is that I
could call him and when he had time in his schedule that
he would talk with me, either on the phone or in a
meeting, to understand the evolving research needs that
we needed.

Q. Okay. And at the risk of being overly dense,
does 150K refer to $150,000 for --

A. Yes.

Q. -- for --

A. Yes, it does.

Q. Okay. All right. Let me ask you to briefly
look at CX 905.

A. Yes. I see that. (Document review.) Okay.

Q. CX 905 is an email exchange between you and
Dr. Heber in early June of 2007, correct?

A. That's correct.

Q. And in the -- if you look at the email from
Dr. Heber to you at the bottom half of the page, the

subject is "Note from Allen Pantuck," correct?
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A. Yes.

Q. And who is Allen Pantuck?

A. He's a UCLA researcher, a urologist, who did
research on pomegranate and prostate health.

Q. And did he receive funding from sources at POM
to do this research?

A. Yes.

Q. And if you look at the -- the second paragraph
of Dr. Heber's email to you in the bottom half of the
page, it indicates that Dr. Pantuck has a donor who
wants him to do mangosteen research on prostate cancer.
Is that correct?

A. Yes.

Q. Is mangosteen a fruit?

A. I believe so.

Q. And is fruit juice made from mangosteen?

A. I believe so.

Q. To your knowledge, is mangosteen fruit juice
available for consumers to purchase in the U.S.?

A. I believe so.

Q. And then Dr. Heber also asks you if you thought
it would be a conflict if Dr. Pantuck did prostate
cancer research with mangosteen, correct?

A. Yes.

Q. Okay. You then made a reply to Dr. Heber on
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June 4, 2007, correct?
A. That's right.
Q. And your reply indicates that POM would prefer

that you focus on pomegranate and prostate cancer, but

it's your -- but your call, correct?
A. Yes.
Q. And when you -- prior to sending that message to

Dr. Heber, did you consult with anyone at POM about --
about this information?

A. You know, I don't recall exactly how that --
that came about.

Q. All right. All right. Then turning to a new
subject area, do you know what the American Botanical
Council is?

A. Yes.

Q. Okay. What is it?

A. TIt's an organization which gives communications
regarding botanical products and their sources and
benefits and research.

Q. During the time you were employed by POM, was
POM ever a member of the American Botanical Council?

A. I think they were one of the members, yes.

Q. And does the American Botanical Council do
scientific reviews for the members if a member requests

one?
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A. Yes.
Q. And does a member need to pay the American

Botanical Council for such a review?
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A. TI sent them the references that I knew of, and
then they did their own independent research.

Q. Okay. And does the American Botanical Council
consider unpublished studies when conducting a
scientific review?

A. I think they would consider the option. It's
not something they typically do, but they would consider
it.

Q. Let me ask you to look at CX 919.

A. I'm there, vyes.

Q. Okay.

A. (Document review.)

Q. Okay. CX 919 is an email chain among you,

Dr. Liker, and Mr. Tupper, of August 29, 2007, correct?

A. Yes.

Q. And, in your original email to both Mr. Tupper
and Dr. Liker at the bottom of the page, the first page
of CX 919, you indicate that the American Botanical
Council will accept a one- one to two-page summary of
unpublished research, correct?

A. That's right.

Q. And is what you're asking Dr. Liker and
Mr. Tupper with regard to this opportunity -- strike
that.

What are you asking Dr. Liker and Mr. Tupper
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with regard to this opportunity to submit a summary of



Q. So, it does sound like Dr. Davidson's study;
you're just focusing on certain parts of the results.
A. I think so.

Q. Now, if you would go to the top of the page

where Dr. Liker responds to your email. Do you see
that?
A. T do.

Q. And he says, "I don't think Stewart wants this
data in the public domain as it will raise questions as
to why a paper was not published."

Is that correct?

A. That's what it says.

Q. And what Stewart did you understand Dr. Liker to
be referring to?

A. Stewart Resnick.

Q. And did you send the American Botanical Council
any summary of the results of Dr. Davidson's IMT study?

A. No.

Q. And why did you not send it?

A. Because it wasn't published yet.

Q. Okay.

A. We wanted to stick with the published research.

Q. And, likewise, did you send the American
Botanical Council any summary of the results of

Dr. Ornish's IMT study?
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A. No.

Q. Okay. And why not?

A. Because they weren't published.

Q. And did you send the American Botanical Council
any summary of the results of Dr. Davidson's BART study?

A. No.

Q. And why not?

A. Because they weren't published.

Q. Yes. All right. Let me ask you to turn now to

A. (Document review.) Okay.

Q. And you're listed as a recipient of some of the
emails on this document, correct?

A. Yes, that's right.

Q. And, if you would please, first of all, look at
the email in the middle of the page from Michael
Carducci, Janet Walczak, Dr. Liker, and yourself.

A. That's right.

Q. Who is Michael Carducci?

A. He is a researcher at Johns Hopkins, doing
research on prostate cancer, and he was one of the
principal investigators of a POM prostate cancer --
prostate health study.

Q. Okay. 8o, he was doing research on POM products

related to prostate cancer at this time?



A. Yeah, prostate health.

Q. And what product was he researching?

A. I think -- I guess I -- I believe he was doing
POMx, but I don't recall specifically since I wasn't a
primary person interacting with him.

Q. Okay. Who was the primary person working with
him?

A. Dr. Harley Liker.

Q. All right. And the subject of Dr. Carducci's
email is, "IRB Questions," correct?

A. Yes.

Q. What is an IRB?

A. TIt's an institutional review board.

Q. And what does an institutional review board do,
to your understanding?

A. They review the -- the overall protocol and
factors associated with the study to confirm that
it's -- it would be safe for the subjects and that it
would be an acceptable study to perform in clinical
research.

So, it's sort of an outside evaluation of the
factors involved in the study, to see if it's worth

doing, see if it's acceptable to do the study, without
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Q. And was Janet Walczak an individual who was
working with Dr. Carducci on the POMx study?

A. I believe so.

Q. And if you would now look -- please look at her
email to both Dr. Liker and yourself at the bottom of
page 1 of CX 940, and continuing to page 2.

A. (Document review.) Yes.

Q. Okay. She indicates that the IRB has raised
some questions regarding this POMx study, correct?

A. Yes.

Q. And if we look at page 2 of CX 940, the
paragraph numbered 1 near the top of the page.

A. Yes.

Q. Do you see that?

A. I do.

Q. That is a summary of one of the issues raised by
the IRB. Is that correct?

A. Let me read it. (Document review.) Yes, I
believe so.

Q. All right. And in that paragraph, the IR -- was
the IRB raising a question that the study will be an
investigation to determine the treatment effect of the
capsules on a disease process? Is that right?

A. I think that's the case, yes. Yes, I think so.

Q. And then the -- the IRB is also asking that an



INDA, or a request for an FDA opinion, be submitted,
correct?

A. I believe so, yes.

Q. Okay. What is an INDA?

A. An I -- it's an investigational new drug
application.

Q. And where does one submit an INDA?

A. To the FDA.

Q. Okay. And what's the purpose of an INDA?

A. I guess to review -- to prepare for doing a
clinical study to -- on drugs.

Q. Now, POM had not filed an INDA with the FDA for
this study by Dr. Carducci at this time, had they?

A. No.

Q. Okay. If -- to your knowledge, if POM did file
an INDA for Dr. Carducci's prostate cancer study, would
the FDA have some oversight of that study?

A. I -- I'mnot -- I'm not a drug person. I don't
know what their role would be.

Q. Now, let me ask you, back to page 1 of CX 940,
again, at the email from Dr. Carducci to you and others
in the middle of the page.

A. Yes.

Q. His email also includes, by forwarding, an email

that Dr. Liker sent to Janet Walczak. Is that right?
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your question, Mr. Hoppock.

MR. HOPPOCK: Can I reread the question, is that
okay, or did you...

JUDGE CHAPPELL: It says "to your knowledge."
I'll allow that. Overruled.

BY MR. HOPPOCK:

Q. 1I'll repeat the question again, Dr. Dreher.

A. Thank you.

Q. To your knowledge, does the advertising of a
dietary supplement for the use in the diagnosis, cure,
treatment, or prevention of prostate cancer make that
supplement subject to FDA regulation as a drug?

A. I would defer to the legal folks in whatever
company I worked for to make a final decision there.

Q. Okay. And I appreciate you would defer to the
lawyers. I'm asking you, to your knowledge, does
advertising a dietary supplement for use in the
diagnosis, cure, treatment, or prevention of prostate
cancer, make that supplement subject to FDA regulation
as a drug?

A. I think it depends on the wording of that. If
it's related to prostate health, probably not. If it's
related to prevention or any other terminology
associated with drugs, it might.

Q. Okay. And the terminology I'm specifically
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relating -- asking about is "for use in the diagnosis,
cure, treatment or prevention of prostate cancer." And
to your knowledge, would that be -- would that make the
supplement subject to regulation as a drug?

A. I believe so.

Q. Okay. Now, did there come a time when UCLA also
raised similar concerns about the need for an IND for
prostate cancer research that was being conducted there?

A. I believe that that was -- that that was raised.

Q. Okay. And did you write a letter similar to
CX 939 to Dr. Pantuck, reassuring him of POM's adherence
to the dietary supplement regulatory guidance?

A. I believe so.

Q. And did -- and did your letter to Dr. Pantuck
also assure him that POM would not advertise POMx for
use in the diagnosis, cure, treatment, or prevention of
prostate cancer?

A. I'd have to look at the letter to be sure, but I
think that's probable. It's possible.

Q. Okay. Did you also receive communications from
the University of Miami regarding their concern that an
investigational new drug application would be required
for them to participate in a prostate cancer study for
POM?

A. I don't know if I received it. Probably
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Dr. Liker received it, but I was aware of it.

Q. Okay. You were aware of communications from the
University of Miami regarding their concern that an
investigational new drug application would be required
for them to participate in a prostate cancer study with
POM?

A. Yes.

Q. Okay. All right. Dr. Dreher, I just have a few
more questions regarding your role, if any, in reviewing
ad copy for POM.

Did you ever see POM ad copy 1in newspapers or
magazines that you had never reviewed in your position
at POM?

A. It's possible, vyes.

Q. Yes. All right. Let me ask you to take a look
at CX 109. I think for the -- you can just look at the
screen for these.

A. Oh, sure.

Q. They are all one-page -- one-page ads.

A. Right.

Q. Did you ever review or approve this ad while you
were employed at POM?

A. No.

Q. Okay. And if you would look at CX 260, please.

Did you ever review or approve this ad while you were
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A. No.

JUDGE CHAPPELL: Hold on a second. Did I not
hear him tell us earlier he had nothing to do with
advertising?

MR. HOPPOCK: Yes, Your Honor.

JUDGE CHAPPELL: Then why do we need this

exercise? I think that pretty much covers it if he said

that.

MR. HOPPOCK: All right.

JUDGE CHAPPELL: Are you not going over
advertising?

MR. HOPPOCK: That's fine, Your Honor.

May I have one moment?

JUDGE CHAPPELL: Go ahead.

(Pause in the proceedings.)

MR. HOPPOCK: I have no further questions, Your
Honor.

JUDGE CHAPPELL: All right. Will there be
cross?

MS. DIAZ: Just a short one. Just a little bit,
Your Honor.
JUDGE CHAPPELL: Okay. Go ahead.
CROSS-EXAMINATION

BY MS. DIAZ:
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Q. Hello. Should I call you Dr. Dreher or
Mr. Dreher?

A. Dr. Dreher.

Q. Dr. Dreher, okay.

Dr. Dreher, you stated earlier that you entered
into a settlement agreement with the FTC, correct?

A. Yes, that's right.

Q. And you're here today because you entered into a
settlement agreement with the FTC, correct?

A. Yes.

Q. Does your settlement agreement with the FTC in
any way, shape, or form suggest that you believe that
you did something -- anything -- wrong in connection
with this case?

A. No.

Q. And that is not why you entered into a
settlement agreement with the FTC, correct?

A. Yes. That's right.

Q. And regarding the two newsletters that formed
the bases for the FTC's allegations against you -- do
you know what newsletters I'm talking about?

A. Yes.
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Q. To this day, do you believe that there was
anything false or misleading about those newsletters?

A. No.

Q. And that's true despite the FTC's accusations
against you in connection with those newsletters,
correct?

A. Yes.

Q. And to this day, despite what's happened to you
in the settlement, do you believe -- you do believe in
the science supporting the health benefits of
pomegranates, correct?

A. I do.

MS. DIAZ: I have no further questions.

JUDGE CHAPPELL: Is there any redirect based on
the cross?

MR. HOPPOCK: One minute, Your Honor.

(Pause in the proceedings.)

MR. HOPPOCK: No, Your Honor.

JUDGE CHAPPELL: Thank you, sir. You're
excused.

THE WITNESS: Thank you.

JUDGE CHAPPELL: All right. We are going to
take our morning break. We will reconvene at 11:35.
We're in recess.

(A brief recess was taken.)



JUDGE CHAPPELL: Okay, back on the record,
Docket 9344.
Next witness.
MS. JOHNSON: Yes. We would like to call
Michael Perdigao, please.
JUDGE C