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PROCEEDINGS

JUDGE CHAPPELL: Call to order Docket 9344.

Before we get started, 1 saw a written motion
come in late Friday afternoon regarding a rebuttal
witness. How much time does Respondent need to file a
written response?

MR. GRAUBERT: Your Honor, that response is
being filed as we speak. You should have it shortly.

JUDGE CHAPPELL: If it hasn"t been filed yet, 1
am extremely interested in the time line of events.

MR. GRAUBERT: 1"m sorry, Your Honor. [I"m a
little confused. The time line of which events?

JUDGE CHAPPELL: What people knew and when they
knew it.

MR. GRAUBERT: Let me see if I can reconstruct
that.

JUDGE CHAPPELL: Why don"t you take a moment to
think about 1t. When someone asks for a rebuttal
witness, 1 like to know for sure when they first
realized they might need a rebuttal withess.

MR. GRAUBERT: Maybe 1 should have Complaint
Counsel --

JUDGE CHAPPELL: Well, you are responding to it,

and it"s going to be in writing. That"s why 1 told you
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I"m Iinterested in the time line. You understand now
what 1°"m talking about.

MR. GRAUBERT: Right. It was to be filed --

JUDGE CHAPPELL: I don"t want to hear it. |1
want to see it.

MR. GRAUBERT: Oh, all right. We will get you a
copy of the response. 1 thought you wanted to know when
we became aware that they were going to request a
rebuttal witness, which was | think the day before they
filed their motion or maybe two days before.

JUDGE CHAPPELL: No. 1"m just letting everybody
know that 1"m going to zero in on when Complaint Counsel
should have known they needed a rebuttal witness in
relation to when the motion was filed.

MR. GRAUBERT: Ah, that"s a good question. And
Your Honor will see from our response that we believe
this is an issue that should have been addressed in
their case in chief, and they have known for years about
this issue. So, that"s our position, Your Honor.

JUDGE CHAPPELL: All right. |1 saw another
motion come in regarding an expert report or study, and
I am sure you will be filing a response to that?

MR. GRAUBERT: That was our motion to exclude
that piece of evidence, and 1 don*"t know what Complaint

Counsel s planning on doing.
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MS. HIPPSLEY: Your Honor, we will be filing a

response. It was due Monday. Because it doesn”"t have
anything to do with live testimony, we were just going
to file it in the normal time, but if you need it
earlier, we can file it earlier. They had not asked for
expedited briefing on that, and --

JUDGE CHAPPELL: Right, but sometimes I do.

MS. HIPPSLEY: Okay.

JUDGE CHAPPELL: But I*Il let you know later in
the day if 1 want it before Monday. How"s that?

MS. HIPPSLEY: All right, that"s fine.

JUDGE CHAPPELL: If 1 don"t say otherwise,
Monday will be fine.

MS. HIPPSLEY: All right. That"s fine, Your
Honor .

JUDGE CHAPPELL: Next witness.

MR. FIELDS: Yes, Your Honor. We call Michael
Perdigao.

MS. JOHNSON: Excuse me, Your Honor. This is
Mary Johnson for Complaint Counsel.

We object to Mr. Perdigao®s testimony to the
extent that it"s going to be offered as summary evidence
of voluminous documents under Federal Rule 1006 and
Section 19 of your scheduling order. We were just

informed on Friday that part of Mr. Perdigao®s testimony
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will be offered under Rule 1006. And so as not to

disrupt the flow of other testimony, 1 would like to —-

JUDGE CHAPPELL: Well, let me hear their offer,
then. |IT they are going to offer it under Rule 1006,
let me hear their side of it, and then I will hear what
you have got to say.

MR. FIELDS: Yes, Your Honor.

Six weeks ago, in opening statement, | specified
in detail exactly what we would offer in this regard,
and that is that there were 600 ads that ran and that we
break them down into four categories. Your Honor may
remember you asked if they had agreed upon those
categories, and | said they hadn"t.

I specified what the categories were six weeks
ago. | specified in detail what we were putting into
each category. There is no magic to the names we gave
them. You could call them A, B, and C.

We provided them with all of the documents --
which had already been produced -- that are subject to
Mr. Perdigao™s summary, and Mr. Perdigao personally
supervised the copying of the approximately 600 ads,
which just about anybody can do. And the categories are
simply his judgment as to how he categorizes the
particular ads.

As 1 say, you could call them A, B, C, and D
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instead of the names that he"s going to give them, and

they are clearly voluminous. There is 600 of them. The

cases we cite -- we have a brief here that I will Ffile

with the Court, if it"s necessary. The cases we cite,



categorization of these ads in compliance with 1006, and
that"s all he"s going to testify about.

JUDGE CHAPPELL: So, you are making an offer,
under Rule 1006 --

MR. FIELDS: Yes, sir.

JUDGE CHAPPELL: -- that the summary should be
allowed?

MR. FIELDS: Yes.

JUDGE CHAPPELL: All right.

Go ahead.

MS. JOHNSON: May I respond?

Yes, Your Honor. We did not find out until just
this morning that the summary that Mr. Perdigao is going
to offer is -- relates to the categories that Mr. Fields
outlined in August. So, on Friday afternoon, we
received this box of documents, which is in no order,
other than alphabetical, by headline, and it included a
cover letter indicating that they planned to call
Mr. Perdigao and introduce his summary evidence of
voluminous documents under Rule 1006 and Section 19 of
your scheduling order. 1 have a stamped copy of their
cover letter if you wish to see it.

JUDGE CHAPPELL: What"s the difference in the
box and the documents you were provided previously?

MS. JOHNSON: Well, these are supposedly all

2772
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documents that were produced during discovery; however,
we have no way of verifying the accuracy of that. These
are documents that go beyond what®s in the record
evidence.

There are also problems with the way in which
they were produced. Some of them -- there are very few
on here that have CX or PX numbers, although we believe
some of them are, in fact -- should have been marked
with CX and PX numbers.

It also appears that Respondents have put their
own VMS Bates number on some of these, rather than using
the Bates number that was already in evidence. So,
there are significant problems with us trying to
evaluate what"s in this box.

Also, what"s in this box is just alphabetical by
headline. They are not grouped in any bundles that
relate in any way to the groupings that Mr. Fields
outlineped ilylyl siia
today, to be Mr. Perdigao®s summary.

So, firl sif all,Tfger -- fger Section --
fger Paragraph 19sif your scheduling order,rthawere
never provided a summary exhibit within the 24 hours
outlinepefger that paragraph. This is not -- a box of
documents is not a summary exhibit.

JUDGE CHAPPELL: All right. Let me hear your



response to the scheduling order issue.

MR. FIELDS: Yes, sir. As far as not
categorizing them, that would have been impossible,
because as 1 said back in August and as Mr. Perdigao
will testify, most of these fall into two or even three
different categories. In other words, one ad may be in
category A, category C, and category D.

JUDGE CHAPPELL: If it"s impossible, how is he
supposed to testify regarding this?

MR. FIELDS: How is he supposed to testify? He
will testify, for example, that there are a number of
ads that are what are called "money spent ads.' They
simply say the amount of money spent. And he would say
some of those money spent ads also fall into the
category of antioxidant ads, as they talk about what
antioxidants can do. So, you can"t have a separate
bundling when you have an ad that falls into two or
three different categories.

Now, back in August, 1 specifically delineated
what these categories were; specifically gave examples
of what would be put into each category. So, there was
no surprise there.

As far as our not giving them a written
summary -- and we have our brief here, Your Honor, which

I would hand Iin -- it"s over there -- and we cite cases
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that say you may provide this based on oral testimony
without a written summary. A written summary isn"t
necessary. All that we have --

JUDGE CHAPPELL: What"s this brief you“re
talking about? 1Is this something that"s been filed?

MR. FIELDS: Just got it here this morning, Your
Honor. It hasn"t been fTiled yet.

JUDGE CHAPPELL: 1t"s a pleading?

MR. FIELDS: 1It"s a pocket brief, sir.

JUDGE CHAPPELL: When were you planning on
filing it?

MR. FIELDS: Pardon me?

JUDGE CHAPPELL: When were you planning on
filing this brief?

MR. FIELDS: This morning, Your Honor.

JUDGE CHAPPELL: All right. What"s the title of
the brief? The title?

MR. FIELDS: The title of the brief is
"Respondents®™ Brief in Support of Admissibility of
Summary of Voluminous Advertisements."

JUDGE CHAPPELL: And this is a withess you“re
calling this morning?

MR. FIELDS: He"s here right now, Your Honor.

JUDGE CHAPPELL: You don"t think you should have

filed that a little earlier?
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MR. FIELDS: The brief?

JUDGE CHAPPELL: Yes.

MR. FIELDS: 1t would have been good if we had,
but we only had their objection -- you tell me how
long -- we got their objection on Friday, and today is
Tuesday, and we prepared it over the weekend. So, this
is not like, in their instance, something they have
known for six weeks.

JUDGE CHAPPELL: All right. You are telling me
that there are no summaries that you can provide?

MR. FIELDS: A written summary? We can --

JUDGE CHAPPELL: Whatever it is they"re asking.

MR. FIELDS: Sure. We could provide a written
summary, but it"s the same as the oral summary. The
cases say you don"t need to provide a written summary as
long as you put him on the stand and you give them the
documents.

But the written summary -- my statement back in
August, In opening statement, sets out in detail what
the written summary would be. We have it attached to
the motion so Your Honor can read it, if we may fTile it
with the Court.

It goes on for two or three pages, stating
exactly what we"re going to show and what he will

testify to. This iIs six weeks ago, Your Honor.
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MS. JOHNSON: Your Honor, may | interject for a
moment?

JUDGE CHAPPELL: Go ahead.

MS. JOHNSON: We -- we called -- when we
received this box on Friday, we called opposing counsel
to try to work this out ahead of time of today, because
we thought we were sandbagged. We got this at the last
minute, and there was no summary, and we had no idea of
what Mr. Perdigao"s testimony would be.

Now, when we spoke with opposing counsel on
Friday, we specifically asked them to provide us with
some kind of summary of what Mr. Perdigao will be
testifying to, and they said that they refused to
provide one, either written or oral. So, we did not
know until -- although Mr. Fields may have outlined
certain categories six weeks ago, we had no idea until
this morning that those were the categories that
Mr. Perdigao intends to talk about.

JUDGE CHAPPELL: So, is it Respondents®™ position
that you have complied with Paragraph 19?

MR. FIELDS: Yes, sir. And it"s our position
regarding our compliance with Paragraph 19 as well as
with Federal Rule 1006, in that we have provided the
documents and that we gave advance -- six weeks ago --

notice that we were going to put on this evidence and in
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that they have the same documents we have.

They couldn™t be better bundled than we have
bundled them because of the fact that documents are in
two, three, or even four separate categories, each
document. So, there isn"t any simpler way to categorize
them, but this Is no surprise.

JUDGE CHAPPELL: All right. Give me your
position. What language in the paragraph have they not
complied with?

MS. JOHNSON: So, as to -- well, as to
Section -- as to Paragraph 19 --

JUDGE CHAPPELL: That"s what I"m talking about.

MS. JOHNSON: As to Paragraph 19 of the
scheduling order, they have not provided, within 24
hours of presenting before a witness, a summary exhibit.
Paragraph 19 talks about demonstratives, illustratives,
or summary exhibits. All we received on Friday was this
box of documents with -- and we asked specifically for
some kind of summary exhibit or oral summary. Nothing
was provided. So, we feel that they have fTailed to meet

the requirements of Paragraph 19 of the scheduling



MS. JOHNSON: Yes. Under the -- under -- under
Paragraph 19, they needed to provide us with a summary
exhibit.

JUDGE CHAPPELL: Are you offering an exhibit
with this witness?

MR. FIELDS: No. We are not offering any
exhibit. We are not offering any demonstrative,
illustrative, or summary exhibit. We have samples of
the ads, but we"re not offering any -- any summary at
all.

JUDGE CHAPPELL: |Is he going to be testifying to
a summary of the demonstratives that you --

MR. FIELDS: He will be testifying to a summary.

JUDGE CHAPPELL: And have you provided that
summary?

MR. FIELDS: As to what he"s going to testify
to? No, we have not provided --

JUDGE CHAPPELL: |If he is going to testify as to
a summary, is it going to be on the screen? Is it going
to be something he"s looking at?

MR. FIELDS: No. He is simply going to say I
counted the ads. There are 600 ads. There are four
categories. | have put them into the four categories,
period.

MS. JOHNSON: But, Your Honor, they are also

2779



invoking Rule 1006 in this regard. So, they are saying
that Mr. Perdigao®s oral summary is going to be offered
for the truth of the matter asserted, and we have not
had an opportunity to -- first of all, apparently, they
knew what his summary categories were going to be about,
and they didn"t tell us that until this morning. And we
get this box on Friday, and we have no way of
ascertaining or evaluating the accuracy of these
documents iIn relation to what they want to offer into
evidence by way of a summary.

MR. FIELDS: Six weeks ago, Your Honor, 1 said
exactly what the categories were that we would be
offering, exactly what would be put into in each
category.

MS. JOHNSON: Your Honor, we have a suggestion.

JUDGE CHAPPELL: Show me where Rule 1006 it says
you have to be provided with the actual summary rather
than the underlying documents.

MS. JOHNSON: Now, the case law -- it is the
case law interpreting Rule 1006.

JUDGE CHAPPELL: What court?

MS. JOHNSON: I"m sorry?

JUDGE CHAPPELL: In what court?

MS. JOHNSON: For example, in Eastern Trading

Company versus Revco -- this is Northern District of
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I1linois -- it speaks to the issue that the purpose of
1006 is to allow the opposing party reasonable
opportunity to assess the accuracy and admissibility of
the summaries. The purpose of 1006 is frustrated when
the voluminous underlying documents are disclosed but
the summary exhibits are withheld.

Also --

JUDGE CHAPPELL: But you"re talking about
exhibits. He told me they don"t have exhibits. They
don"t have summary exhibits.

MS. JOHNSON: But they certainly knew and did
not disclose to us what he -- what his summary was going
to be about until just this morning.

JUDGE CHAPPELL: But that case you®re citing
talks about a summary exhibit.

MS. JOHNSON: Okay. Well, 1 mean --

JUDGE CHAPPELL: How does that apply here? He
is not offering a summary exhibit, if I understood him
correctly.

MS. JOHNSON: Well, he is offering an oral
summary as -- as an exhibit. There are also -- in past
FTC cases, where summaries of voluminous materials were
expected, the parties were instructed, in scheduling
orders, to serve copies of the summaries of voluminous

materials sufficiently in advance of the commencement of
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trial.

JUDGE CHAPPELL: What"s your suggestion you
have, rather than --

MS. JOHNSON: Our suggestion is that we not
waste the Court"s time any more on this matter today,
that we be provided by Respondents -- since they know
what the summary is, these bundles, we be provided with
that summary; we be provided with the bundles of
underlying documents that correspond to that summary;
and we be given two weeks to examine these and to -- and
have our -- it is only fair that we have our opportunity
to examine the accuracy of the underlying documents in
relation to the summary.

MR. FIELDS: Your Honor, 1 just want to read
briefly -- because 1 have a whole raft of citations --
"Summary evidence need not be an exhibit but may take
the form of the witness®™ oral testimony.”™ That"s
Lorraine versus Markel American Insurance Company, 241
Federal Rules Decision 534, at page 581. That"s the
District Court in Maryland, a 2007 case, quoting
Weinstein Federal Evidence, Section 1006.052. And to
the same effect, there are other citations.

You don"t have to come up with a written exhibit
to satisfy Rule 1006, and if you"re not offering the

written summary in evidence, you don"t have to provide a
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draft of a summary in advance of the witness testifying.
You simply have to say what you®"re going to do and give
them copies of the documents. And they have known for
six weeks. The summary would be exactly the same as
what 1 said --

MS. JOHNSON: Your Honor --

MR. FIELDS: -- in August.

JUDGE CHAPPELL: All right. |1 have heard
enough. Here"s what we"re going to do. Either we pull
this witness, provide some information, bring the
witness in later, or I allow the withess to testify on
direct. 1 am going to allow Complaint Counsel to begin
their cross-examination, and if they can demonstrate,
through the witness, that they need more time to conduct
the proper cross-exam into the details being offered by
Respondent, 111 give them more time.

So, do you want to hold the witness or do you
want to go ahead and do your direct today?

MR. FIELDS: Let"s go ahead and do the direct.

JUDGE CHAPPELL: Because either way, I don"t see
the cross fTinishing today.

MR. FIELDS: 1It"s entirely possible.

JUDGE CHAPPELL: And, again, Complaint Counsel
is going to need to demonstrate that they can”"t conduct

a proper cross, that they need time, and what they need,
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and then 1711 deal with it at that point.

MR. FIELDS: I understand, Your Honor.

JUDGE CHAPPELL: That"s my ruling.
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Now, as head of Fire Station, is it correct you
were responsible for overseeing the preparation and
dissemination of the ads for POM products?

A. Yes.

Q- All right. And as part of this process, do you
review what"s called the creative briefs?

A. Not generally, no.

Q. Okay. Do you generally even see the creative
briefs?

A. Not usually, no.

Q- All right. Now, what part, if any, do the
creative briefs play in the creation and production of

the ads for POM and POMx?
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A. In general, they are -- they initiate work
within the agency, creative work. They initiate
creative work within the agency, creative development.

Q- And is it true that the creative brief can be
prepared by even a junior person in the marketing
department?

A. Yes. And with POM, it most usually is.

Q. Okay. And after that junior person prepares a
creative brief, what happens to it?

A. It"s submitted to the agency, into our traffic
department, and assigned to a creative team or creative
teams to develop work.

Q. And are there then discussions of the ideas in
the creative brief?

A. I°m sorry. Can you ask me that again?

Q. Yeah. Are there then discussions of the ideas
that are expressed in the creative brief?

A. Sure. There"s -- there"s -- yeah, discussions
happen all the time about the work that"s developed.
Yeah.

Q- And are those ideas very frequently modified,
altered, sometimes rejected?

A. Yes.

Q- All right. Are the creative briefs typically

seen by Mrs. Resnick?
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A. No.

Q. Are they typically seen by Mr. Resnick?

A. No.

Q. Are they typically seen by the other officers of
the company?

A. No.

Q. Are they typically seen by the legal department?

A. No.

Q. Do the ads that actually are run typically
reflect the creative brief that started the process by
this junior person writing a creative brief?

A. Not generally with POM, no.

Q. All right. |If I wanted to determine the
intention of the company or the people that run the
company, would I look to the creative briefs to show
that intention?

A. No.

Q. AIlIl right.

That"s all 1 have for this witness, Your Honor.
JUDGE CHAPPELL: Any cross?
MS. JOHNSON: Yes.
CROSS-EXAMINATION
BY MS. JOHNSON:
Q- Mr. Perdigao, good morning.

A. Good morning.
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MR. FIELDS: Our next witness is Professor

Butters, Your Honor.
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JUDGE CHAPPELL: Come up, sir. We"re ready.

MR. GRAUBERT: Could we approach the bench for
one moment? Heather?

Go ahead, doctor.

(Discussion off the record.)

MR. GRAUBERT: Another housekeeping matter for
the record, Your Honor. |1 understand Respondents*
opposition with respect to this rebuttal witness was
filed this morning. || have a -- if it is for some
reason not in your office when you get there, 1 will be
happy to hand it up to you.

JUDGE CHAPPELL: If you have an extra copy, I1°11
take it.

Thank you.

Whereupon--

RICHARD BUTTERS
a witness, called for examination, having been first
duly sworn, was examined and testified as follows:

JUDGE CHAPPELL: Go ahead.

MR. FIELDS: Thank you, Your Honor.

DIRECT EXAMINATION
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BY MR. FIELDS:

Q. Would you state your full name, please,
Professor.

A. Ronald Richard Butters.

Q- And is it correct, Professor Butters, that you
are a professor emeritus at Duke University in Durham,
North Carolina?

A. That is correct.

Q- You have been on the faculty at Duke for over 40

years?
A. Yes.
Q. Is it correct that you served as chairman of the

linguistics program at Duke and chairman of the
university"s English department?

A. Yes, 1 did.

Q- All right. And is it correct that you are a
member of the advisory board of the New Oxford American
Dictionary?

A. Yes. Yes, I am. My involvement was primarily
with the first edition. We are now in the third
edition, but I am still on the advisory board, and they
do consult me occasionally.

Q. Is it correct that for 25 years, you were the
editor of peer-reviewed scientific publications of the

American Dialect Society?



A. Yes.

Q. And that"s a society that studies the American
English usage?

A. Yes.

Q. Okay. And is it correct you were coeditor of
the International Journal of Speech, Language, and Law?

A. I Ffinished a three-year term about a year ago.

Q. Okay. And you remain on the editorial board of
that organization?

A. Yes.

Q. Okay. And is it correct that you also just
completed your term as president of the International
Association of Forensic Linguists?

A. 1'm sorry. 1 didn"t hear the question.

Q. Yeah. Did you just finish a term as president
of the International Association of Forensic Linguists?

A. Yes, in July.

Q- All right. And is it correct that you®"ve taught
courses in linguistics, modern English usage, discourse
analysis, pragmatics, semantics, and other related
courses at Duke?

A. Yes.

Q. What is the science of linguistics?

A. Linguistics is the study of human language in

all 1ts forms and manifestations.
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Q. All right. And does that include what we call

semantics?

A. Yes.

Q- And what does semantics mean?

A. Well, semantics is the study of meaning within
the technical framework of linguistics. Semantics
usually refers to the meanings of words, particularly as
they are construed in sentences.

Q. Okay. And does the study of linguistics also
include what"s called semiotics?

A_. Semiotics is a part of a larger subdivision of
linguistics, which is called pragmatics. Semi --
pragmatics is the study of language -- of the meaning of
language in context, and semiotics would include what
are usually called nonlinguistic signs, graphics,
pictures, colors.

A stop sign is a great example. Even if it

pruage in e shnguageour.l feontexaaphics,

InjTrer e mF 1ahnguan analysmatorsigageoulsubdde what
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linguistics?

A. In arriving at conclusions about the meanings of
any kind of linguistic expression, one would take into
account really all of the subdivisions of linguistics.

Q. And that would include semiotics, that is, the
context --

A. Yes, and --

Q. Go ahead. Don"t let me interrupt you.

A. 1"m sorry. That would include the whole -- the
whole range of things, really, from the sound structured
language, on up to pragmatics and semiotics.

Q- And is it correct that you have written
textbooks and other books in the fields in which you®ve
taught and on related subjects?

A. Yes.

Q- And your CV lists page after page of articles,
monographs, book chapters you®ve written, and even more
pages and directives you"ve written on those subjects.
Are those listings correct?

A. Yes.

Q- All right. 1Is it correct that you have been
accepted by a court or other tribunal as an expert in
linguistic analysis of written or spoken communications
in more than 20 cases?

A. 1 —— 1 haven"t counted. I1t"s somewhere in
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the -- 1t"s approximately 20.

Q. Okay.

A. That would be my best guess.

MR. FIELDS: We would offer Professor Butters as
an expert, Your Honor, and his report and CV in
evidence.

MS. HIPPSLEY: Your Honor, again, we would ask,
as an expert in what, to make the record clear? And 1
believe his report and CV are already on our joint
exhibit list and in evidence.

MR. FIELDS: Okay. He is an expert in
linguistics and on the meaning of language and symbols
and the context in which they appear. He"s an expert iIn
both written and oral communications, although here, he
will testify only as to written communications.

JUDGE CHAPPELL: To the extent any opinions meet
the proper legal standards, they will be considered.

MR. FIELDS: All right.

BY MR. FIELDS:

Q. Professor Butters, did you conduct an analysis
on how consumers would understand the ads for POM
products?

A. My analysis didn"t -- didn"t take -- I didn"t
think in terms of -- just of consumers, but my analysis

was with respect to the -- the meanings that an ordinary



speaker of contemporary American English would --
participant in American culture would take from the ads.

Q- You said what an ordinary person in America,
speaking English, would take from the ads. Do you
include what the ads implied as well as what the ads
actually said?

A. The -- yes.

Q. Okay. And did you examine all the ads in the
complaint?

A. I did.

Q. And did you also examine all the ads that you
were told were in evidence, even though they were not in
the complaint?

A. 1 was given a supplementary computer disk with a
large number of --

Q. All right.

A. -- of ads of various sorts on it, and 1 looked
at those.

Q- Now, in forming your opinion, did you exclude
any aspect of the individual ads or did you consider the
ads i1n totality?

A. | considered the ads in totality.

Q. All right. Did you also include the nature of
the product in making your analysis of what these ads

meant?
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A. Yes. That"s part of the context.

Q. Okay. Is that because what people might imply
with reference to a food product might be different from
what they would imply about a five-syllable drug?

A. Yes, sir.

Q. Before we get to what the ads say or imply,
let"s establish a meaning of the terms that you"re going
to use.

In common usage, what does it mean to say that a
product prevents a disease?

A. Prevent -- prevent a disease would mean that it

would keep the disease from happening.

Now,7.m a y
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A. No.

Q- All right. Now, does any ad that you"ve seen
for any POM product say or imply that anyone should use
a POM product instead of having proper medical
treatment?

A. Certainly not.

Q. Okay. Now, in your deposition -- do you
remember taking your deposition some time ago?

A. Yes, sir.

Q. All right. Do you remember Complaint Counsel
put to you, a number of times, questions that included
three different questions embedded in one question:
Whether POM prevented, cured, or reduced the risk of a
disease. Do you remember that series of questions in
your deposition?

MS. HIPPSLEY: Objection, Your Honor. | think
it"s mischaracterizing the questions that were asked
during the deposition. | believe the three words used
were prevented, treat, or reduce the risk, not cure.

MR. FIELDS: 1711 accept that amendment, Your
Honor .

JUDGE CHAPPELL: All right. Do you want to
restate?

MR. FIELDS: Yes.

BY MR. FIELDS:
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Q. Do you remember the triple-barrelled questions
that said prevent -- did they prevent, treat, or reduce

the risk of disease; in other words, asking you if it



Q. Okay. And is it still your opinion that the ads
you saw do not state or even imply that POM actually
prevents or cures any disease?

A. That"s correct.

Q- All right. Now, what do you mean by "'treat" a
disease? Do you mean it"s a medical treatment?

A. | didn"t hear the question.

Q. Yeah. What do you mean by "treat™ a disease?

By that, do you mean in medical treatment?

A. Yes.

MS. HIPPSLEY: Objection, Your Honor, it"s
leading, if he had asked treat as an open-ended
question, rather than leading his witness.

MR. FIELDS: When we began this proceeding, Your
Honor, 1 understood Your Honor to say that there would
be no objections based on leading questions or 1 would
not have asked a leading question.

JUDGE CHAPPELL: I"m not sure I know what you“re

speaking of there, that I said there could be leading

questions?
MR. FIELDS: Yeah. | may have understood --
misunderstood, Your Honor. | thought Your Honor said,

at our very first session, that leading questions would
not be objectionable, or words to that effect, or I

would not have asked them. We have been doing that, 1
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think both sides, all along. I will be glad -- if Your
Honor prefers me not to have leading questions, I will
try to shape my questions otherwise.

JUDGE CHAPPELL: Well, first of all, one thing I
would have said was a leading question suggests an
answer .

MR. FIELDS: Yes.

JUDGE CHAPPELL: Your question clearly did. 1
don"t generally stop leading questions unless there is
an objection. We have an objection; ergo, restate.

MR. FIELDS: Okay.

BY MR. FIELDS:

Q. What do you mean by "treat,”™ Professor Butters?

A. Treat, in the context of the investigation that
I undertook, would refer to medical treatment.

Q- All right. Now, in that context, did you see
any ad that stated or implied that any POM product
treated any disease?

A. No, I did not.

Q. Okay. Now, when an ad uses the term "may," as
in something "may help"™ produce a particular result, is
that the same or different from saying that it will
produce that result?

A. That is different.

Q- All right. When you say "may"™ produce a result



or a product "may" produce a result, would a reasonable
person believe that that is a statement that it will
produce that result?

A. No. "May"™ is an open-ended auxiliary, and it
could just —-- it -- it"s a shortening for 'may or may
not."

Q- All right. Now, let"s assume that an ad says
three things. First, that antioxidants help fight free
radicals, and second, that free radicals can cause
disease, and three, that a product contains
antioxidants. Can you tell me whether or not that kind
of three-part statement or advertisement either states
or implies that the product prevents a disease?

A. The -- the --

Q. Do you want me to repeat it?

A. The answer is no. | mean, it doesn"t —- it
doesn®t do that.

Q. All right. Now, suppose an ad says something
like, "Outlive your 401(k)." Do you remember seeing an
ad like that when you looked through the ads?

A. Yes, 1 do.

Q- All right. How would you describe that kind of
ad?

A. Well, the -- I"m not sure whether this is the

hypothetical or not, but it"s just taking -- divorced
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from context, it"s really difficult to say what that
would mean. Within the framework of the ads that I saw,
this is a -- a hyperbolic statement, an extreme, obvious
exaggeration.

Q. Um-hum. Is that what"s called hyperbole or
sometimes puffery?

A. Hyperbole is the term I would refer to as far as
linguistics is concerned. Puffery is not really a
linguistic term of art. | think I understand it, but as
I understand it, it"s a legal term, and if you don"t
mind, 1°d rather not use the legal terminology. It"s a
hyperbolic term.

Q. Okay. And hyperbole, does that mean something
that is not meant literally?

A. Yes. Hyperbole is an extreme exaggeration.

Q. Is it or is it not meant literally?

A. It"s not meant literally, that"s correct.

Q. AIlIl right.

JUDGE CHAPPELL: When you were asking earlier,
Dr. Butters, you were asking him, for example, what does
the word treat or prevent convey -- you asked what those

words conveyed, were you asking him what i1dE-Tmthose



BY MR. FIELDS:

Q. Do you believe that the word "treat,' to an
ordinary person, a reasonable person, means a medical
treatment?

A. Yes. These are the definitions that one would
find prominently iIn an authoritative dictionary.

Q. Would you say, for example, that if an ad said
"Eat spinach, it"s really good for you,"™ is that a

treatment, as you think a reasonable person would use

the term?
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A. The -- the -- the short answer is, of course, it

always depends on the ad. You have to look at the ad

itself --

Q. Right.

A. —- to know just what kind of effect it will
have, and sometimes it backfires with at least -- with
at least some individuals. But the -- the conventional

wisdom seems to be that humor in advertising makes the
readers of the ad -- iIf the humor works, it makes the
readers of the ad like the company better.

Q- All right. It doesn"t change the meaning of the
ad, though, does it?

A. It"s a -- it becomes a part of the -- of the
meaning of the ad. By meaning, you mean how does it
work. Yes, it -- it can affect the ultimate
communication of the ad.

Q- All right. When you say an ad doesn"t imply
something, what do you mean by "imply"?

A. When I say that -- what?

Q- An ad doesn"t imply something, what do you mean
by "imply"?

A. By "imply,” 1 mean take away, essentially. If
an ad implies something, then it -- that -- that
something is what the reader takes away from the ad in

terms of meaning.
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There is some technical, grammatical or
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relatively arcane. And it could be -- the implication
or the inference could be based upon some complex
knowledge that a certain sort of -- that a special type
of reader might have, and it would still be a reasonable
reader.

But if you"re talking about an ordinary person,
then 1™"m saying that -- that the implication or the
inference would be something that would be reasonably
easy to -- to understand, yes.

JUDGE CHAPPELL: Could you look at an ad and
identify what implications were intended merely by
looking at the ad?

THE WITNESS: That"s a hard question, because we
can never really know what®"s in the minds of the speaker
or the writer. That"s -- we can never really get inside
people®s heads and find out what"s going on.
Nonetheless, that®"s always what we"re trying to do when
we communicate. We"re trying -- we"re trying to infer
what that person is implying, and that"s the distinction
I was trying to get at earlier.

So, the answer is no. We can never know for
certain what it is that the speaker was implying, but --
or what was intended by the writer or the speaker, but
we can make -- what we"re always doing In conversation

is we"re making our best -- our best -- our best guess,



really; that"s the way we communicate with each other.
And the -- the inferences that we draw are what we
attribute to the implications that the speaker or writer
puts there.

JUDGE CHAPPELL: When it comes to advertising,
do you believe that the person creating the ad has an
idea of what the reasonable person will infer when they
read the ad?

THE WITNESS: If they“re doing their job, yes.

BY MR. FIELDS:

Q. So, is it correct that -- if I understand your
responses to the Judge"s questions, you"re looking for
what a reasonable person would take away from the words
and the context of the ad rather than trying to guess at
what the person who wrote the ad intended? Is that
fair?

A. That"s correct.

Q. Okay. Did you attempt to ascertain what the
subjective intention was of the people who wrote these
ads?

A. No.
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A. Good morning.

Q- I1™m sorry. Do you prefer Dr. Butters?

A. 1t doesn™t matter.

Q. Okay. Now, you were retained by POM, and in
preparing your report, did you ask anyone at POM about
the target audience for POM advertising, who the target
audience was?

A. No.

Q. And, again, you analyzed the ads, | believe as
you said, from the perspective of the ordinary user of
English language in America today. Is that correct?

A. Yes.

Q. Okay. And that would be adult users or -- of
language?

A. Yes.

Q. And what would be the age range that you would
consider?

A. It may -- the upper -- the upper range is 125, 1
suppose, however old you are when you stop reading --
reading ads and watching television, but the younger age
would be, you know, somewhat flexible. We usually
consider adult speakers to be females at about 17 to 19
and males maybe a year or so older.

Q. Okay.

A. It really depends on what your purposes are, but



that --

Q- And for your purpose in this report, where would
the lower range have started?

A. 1 —- 1°d say roughly 18 or 19.

Q. Okay. And I believe that you said that you did
not account for the viewer®s level of education in your
analysis. |Is that correct?

A. I did not attempt to -- 1"m sorry, | didn"t hear
your verb.

Q- You did not account for the viewer®s level of
education in your analysis.

A. I did not attempt to do what?

Q. You did not account for the viewer®s level of
education in your analysis.

A. Oh, the viewer"s level of education.

Q. Right.

A. Thank you.

I would take into account -- insofar as they
were written, the person had to be reasonably literate,
and most of the ads were print ads or ads that made use
of a good deal of writing.

Q. Okay. But you did not take into account whether
the viewer had a high school education, college
education, or postgraduate education. Is that correct?

A. That"s correct.
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Q. Okay. And you did not take into account the
viewer"s income level. 1Is that correct?

A. Not specifically, no.

Q. So, you did not take it into account?

A. That"s correct.

Q. And you did not account for whether the
individuals had health conditions. [Is that right?

A. Not specifTically.

Q. And you did not account for their level of
concern about health issues. |Is that right?

A. Not in preparing my report.

Q. Okay. And, for example, you would not have

taken into account whether the viewer was a male worried

about prostate cancer. Is that correct?

A. These -- the demographics were not -- were not
my concern.

Q. Okay. And so, again, you would not have taken
into account whether the viewer was a female worried
about heart disease. |Is that also correct?

A. Not specifTically.

Q- You would not have specifically taken it into
account.

A. That is correct.

Q. Okay. So, your analysis didn®"t do anything in

terms of analyzing the ads from the perspective of POM"s
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target audience. Is that right?
A. I don"t know what POM"s target audience was.
Q. Okay.

A. That was not a concern of mine.

Q. Okay. And your report is not based on showing
ads to actual viewers and testing the ad®"s communication
with those viewers. Is that right?

A. That was not my methodology.

Q. Okay. Did you ask POM or any of the folks that
brought you here today whether there were any documents
that reflected or discussed the testing of ad
communication for POM ads on actual viewers?

A. I had no communications with anyone from POM.

Q. About the issue of whether they had any actual
testing on viewers of ad communication for their ads.
Is that right?

A. Perhaps I*m not understanding you. | had no
communication with anyone from POM about any issues
involving anything. 1 spoke only with the attorneys in
this case.

Q. Okay. And in speaking with the attorneys, did
you request any documents that the companies would have
which reflected or discussed the testing of ad
communication on actual viewers for POM products?

A. No, | did not.
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Q. Okay. And if such materials existed, would you
be interested in seeing them?

A. The -- the short answer is, yes, | would be
interested in seeing them. | don"t think they would
necessarily -- 1 don"t think they would alter my -- my
view of -- that they would alter my analysis, but I
can"t be sure.

Q- All right. And, in fact, you have relied, in
other research you"ve conducted, on empirical research
about what viewers of certain advertising say about the
advertising or about terms that will be used in the
advertising. Isn"t that correct?

A. 1 can"t specifically recall any.

Q. Well, in fact, you used empirical research on
the target audience for certain advertising in your

research, where 1 read the article -- the write-up was

in an article called "Semantic and Pragmatic Variability

in Medical Research Terms: Implications for Obtaining
Meaningful Informed Consent.”™ And in that article, you
relied on some empirical research that had been
conducted on the target audience for the ads you were
analyzing. Isn"t that correct?

A. We were not analyzing ads there at all.

Q. I'm —-

A. We were not analyzing ads there at all.
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Q. Okay. You were -- what was the purpose of that
article?

A. This is the article that | wrote with Jeremy
Sugarman? Yes.

Q. Why don"t we call it up so you can see it and
get on the same page.

A. Yes, thank you.

Q. This has been marked as CX 2067, and page 1
gives the title, and yes, it was authored with
Mr. Sugarman.

A_. Dr. Sugarman.

Q- I1™m sorry. Dr. Sugarman.

IT 1 could turn your attention to page 2, which
is page 2 of CX 2067, and it"s also page 150 of the
article. And if you look in the middle paragraph there,
there®s a sentence that starts, "Our methods.™ And I°11

call that up for you so you can read It more easily.

A. | see most -- oh, yes, there it is.
Q. Okay. "Our methods involve two familiar modes
of linguistic inquiry.” And then 1 is "analysis of

dictionary entries for important terms, and second,
linguistic research based on data collected iIn
structured interviews In which actual research subjects
defined and discussed informed-consent terminology in

light of theilr previous participation experiences."



So, perhaps 1 had slightly mischaracterized it,
but, in essence, you have relied, in this article, on
empirical work that was done with the research subjects
that informed your analysis for this article. Is that
correct?

A. Yes. The purpose of this article was to attempt
to, as the title suggests, to make it -- Dr. Sugarman is
a professor of ethics -- medical ethics at Duke and a
colleague and former student of mine, and he had -- he
was very interested in making sure that informed consent
documents were as fair as possible. So, he wanted to
make sure that they neither stampeded people into
involving themselves in medical tests or frightened them
away unduly.

So, as I recall, we were testing -- this article
was a number of years ago, but what we were doing was
testing to find out what sorts of words were the most
neutral and most ethically sound to use in informed
consent documents.

Q. Right.

A. So, it had nothing to do with advertising.

Q- Are you sure that it also wasn"t looking at how
to advertise to the public to recruit subjects for
research?

A. You know, I believe you"re correct. 1 simply
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had forgotten the purpose of the ads.

Q. That"s okay.

A. It was a long time ago. Yes, right.

Q. Okay. So, it did involve ads in that context,
of making sure that the terminology used in the ads to
recruit people to participate iIn studies, as you say,
you were analyzing the impact and meaning for the --

A. Yes.

Q. Okay. Thank you.

A. So, we were trying to ascertain how we would



was heart healthy based on that product logo. Is that
correct?

A. The product logo appears every time that -- that
the word "POM"™ appears on a bottle or in an ad, whether
it has anything to do with heart or not. The heart
symbol in American culture, and one sees this on
T-shirts all the time, the heart -- or bumper
stickers -- the heart comes out of the playing cards,
and it"s the symbol that means heart or love. And so I
think that that"s -- the primary significance of the
heart for the -- for an ordinary, reasonable person
would be the love. You will love POM Wonderful.

Q. Okay. Have you heard of the book Rubies in the
Orchard, the POM Queen®"s Secrets to Marketing Just About
Anything, that was written by Lynda Resnick?

A. Yes.

Q- And have you read it?

A. No, I haven®t read that book.

Q- And you are aware that Mrs. Resnick, together
with her husband, own POM Wonderful. Is that right?

A. That"s my understanding.

Q- And are you aware that Mrs. Resnick designed the
POM logo with the heart replacing the 07?

A. No.

Q. Okay. 1°d like to show you an excerpt from her
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book, and this is CX 1, at page 11. And I wanted to

focus on her paragraph where she stated that, in her
view, ""The heart symbol in the POM logo will immediately
tell consumers it"s heart healthy."
Do you see that sentence?

A. Yes.

Q. Okayctc,ue thatchanage yor opini onasd to
wht hertThe heart symbolwouldl coveyd t viemer,rtTho
POM log,e thatiatindiciatsrtTheproducts is hearo
healthe?

A. It d,un"atchanagemy opini on that that"swtha?
peoplelwouldl--n thatd,un"atchanagemy opini onwith?
respects t wthat the heart willmeans t --n ortTho
ordinary viemes.

Q. Okayct Andarge yo familiarnwitht theterm.
'unique" --n yo cans aken thatd,wnyctThankes.

rge yo familiarnwitht theterm "uniquet slling?
propositi o'"e?
A. "Uniquet slling propositi o"e?
QA. Yes.
AyctTh isd,un"atresoniatnwithtmenasda catch phrases.

Q. Okayct AnddDo youknow wthat ismeant byrtTho

intrinsic valuetofda product?.

AyctTheselwordis avesmeaning fortmen in theEnglish?
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Q. Do you know it as a term of art, what the
intrinsic value of a product i1s?

A. It"s not a term of art in my field.

Q. Okay. And do you have any understanding of
what, as common language on -- in your linguistics
expertise, using your linguistics expertise, what that
term means, "intrinsic value™ of a product?

A. Are you asking for a paraphrase?

Q. Right, or -- would it have any -- well, strike
that.

Mrs. Resnick has stated in her ba a ookt.
that.o sht aaskinlso som a tba aed inmenvtesheot mady -t ba T{ thatdepositi-
term Resnick has ed in h.
expesuggesin h.

termagac vtducted in cancme'TY{ Mrs.So,erm means,8mdaDameans,8mdaDame



A. I am not -- am | supposed to be reading the
green or the yellow or --

Q. The yellow through until the end of the lines
there, to the bottom of the page.

A. To the bottom of the page?

Q- Yes, please.

A. (Document review.) I1°m finished.

Q. Okay. And we can take that down now.

Now, do you think Mrs. Resnick succeeded in
communicating to consumers that POM Juice has the
ability to heal people?

A. This is -- the -- ah, communicated to whom?
Q. Communicated to viewers of her ads, that POM

Juice had the ability to heal people.

A. I —- 1 have no idea that she had anything to do
with making of the ads or this -- that -- that viewers
read the transcript of the deposition. 1 don"t really

understand the question.

Q. Well, do you think that POM, the company,
succeeded in communicating to viewers that POM Juice has
the ability to heal people?

A. No.

Q. Okay. And do you think that POM, the company,
succeeded in communicating to viewers that POM Juice is

health 1n a bottle?
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A. That POM Juice is health in a bottle? That"s --
that"s -- that, in itself, is a hyperbole that"s
relatively meaningless. What it -- what it would mean
to the ordinary, reasonable person is pomegranate juice
is healthy for people to drink.

Q- And if that"s your definition, do you think she
succeeded -- do you think the company succeeded in
communicating that to viewers of the ads?

A. The -- the inference that the ordinary,
reasonable person would take from the ads that I looked
at, that make, you know, any reference to health at all,
would be that pomegranate juice is -- is good for you.

Q. Okay. And do you think the company succeeded in
marketing that touched on the subject of heart health
benefits to convey that POM Juice is shown to reduce
arterial plaque and factors leading to atherosclerosis?

A. Those are not the -- the inferences that one
would take away from the ad -- from the ads.

Q. Thank you.

And do you think that POM, the company,
succeeded in communicating to viewers of ads that
touched on the subject of prostate health benefits, that
studies suggest that pomegranates have a powerful effect
against prostate cancer?

A. No.
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Q. Okay.

Your Honor, I"m sorry, I think 1711 have about
two hours of cross. So, just knowing that, I don®"t know
what your schedule is for breaks or whatnot. I"m at a
point where I"m sort of switching gears here, but we can
keep going if people want to. That"s fine.

JUDGE CHAPPELL: Right. 1 was just looking at
the clock here -- not the one on the wall, of course,
which doesn"t work. Why don"t we take a break now. We
will reconvene at 11:50. We"re iIn recess.

(A brief recess was taken.)

JUDGE CHAPPELL: Back on the record. Next
question.

BY MS. HIPPSLEY:

Q. Dr. Butters, I1°d like to show you a page from
your report that you prepared in this matter, and it"s
been marked as PX 158. And I wanted to direct your
attention to page 3 of the report, paragraph 4.

And here, your -- one of your conclusions is
that the POM Wonderful communications do not expressly
convey —-- nor by implication do they convey -- that
recommended amounts and frequencies of POM products have
the medical effects that the products -- and then we"ll
go back to the three words in our complaint -- treat,

prevent, or reduce the risk of heart disease, prostate
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cancer, or erectile dysfunction.

Is that correct? That"s your conclusion? One
of the conclusions, sorry.

MR. FIELDS: Objection, compound, Your Honor.
Asks three different questions.

JUDGE CHAPPELL: Do you want to restate?

MS. HIPPSLEY: Okay.

BY MS. HIPPSLEY:

Q. Looking at paragraph 4 and the conclusion there,
you state that "POM Wonderful communications do not
convey that, one, recommended amounts and frequencies of
POM Wonderful products have the medical effects
indicated in (a) through (c) above.”™ And, as you
recall, (a) through (c) above were your recountings of
the complaint claims that we had in this matter, which
were that '"the products treat, prevent, or reduce the
risk of heart disease, prostate cancer, or erectile
dysfunction.™

So, in your view, "The POM ads do not convey

werrin seT{ Asks three different o restate?)TjTWwe”™ A, wh-- I™m
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report, indicated in (a) through (c) above,10. ab:Olild
of going all the way back through those,1Dr. Buttersab:
his report listed in (a) through (c¢) the FTC complaint
claims.

MR. FIELDS: The reason I object is there may be
a differentlO.swer to do they preventlor do they cure or
do they treat. 1 don"t --

MS. HIPPSLEY: Well, he --

JUDGE CHAPPELL: Well, let"s see if the witness
canl0.swer the question that followed what she read:
"In your view, the POM ads did not convey that there is
a medical effect on those diseases, correct?"

THE WITNESS: Isabt correct that this is my
opinion,10s expressed in paragraph 47?

BY MS. HIPPSLEY:

Q. Yeah. Isathat your opinionlOs expressed in your
report?

A. My opinionlhOs not changed since | wrote the
report. That is my opinion,lyes.

Q. Your opinion,lyes.

A. My opinionlOs expressed in paragraph 4.

Q. Okay. And,10s you stated in paragraph 4, you do
consider the complaint claims -- if they were made,
you"ve characterized theml0Os having no medical effect.

Isn*t that correct? The term of art you used.
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A. I used the term "medical effects," plural.

Q. Okay. Now, to perform the analysis in your
report, you selected a sampling of the POM ads, that are
at issue iIn this matter, to analyze. Is that correct?

A. Yes.

Q- And you have selected what you believe are
representative types of material that the FTC has
offered in this matter. 1Is that correct?

A. Yes.

Q. Okay. Now, returning to the report, at page 3,
and we will look at paragraph 5 this time. And here,
starting with the second sentence, you state that, "At

best, POM communications convey that,”™ and skipping down
to the number 2 point, "POM Wonderful products contain
"antioxidants,® for which there has been preliminary
scientific research regarding their potential beneficial
properties."

Is that right? Have | stated that correctly?

A. That"s what it says.

Q- All right. And let"s talk about the potential
beneficial properties. What do you mean in that
sentence are the potential beneficial properties?

A. The potential beneficial properties are the

beneficial properties that were tested in the pilot

studies and medical research that are outlined elsewhere



in the -- are outlined in some of the ads and on the POM
Wonderful Web site.

Q. Okay. And so that would be, for example -- in
advertisements where a study dealing with prostate
cancer, for example, is stated in the ad, that would be
a potential beneficial property, that POM Juice had the
potential to provide benefits for prostate cancer. |Is
that correct?

A. There has been preliminary scientific research
regarding that potential benefit, with respect to the
PS1 doubling rates.

Q. Okay. And so beneficial property in that
context would -- would be if there®"s a study on the Web
site discussing -- if there®s, on the Web site, a
discussion of a prostate cancer study conducted by POM
Wonderful, for example. That would be the type of
beneficial property you®re referring to.

A. Would you re- -- 1 don"t understand the
question. Would you repeat the question, please.

Q. I™m just trying to clarify when you said the
beneficial properties would be benefits that were
outlined when a study about the benefit was put into an
ad or on the Web site. Is that correct?

A. Or referred to in the -- in the ads themselves.

Q. Okay. That"s fine. Thanks.
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Now, I*d like to show you -- oh, strike that.

Do you recall that in your deposition in this
matter, you agreed that contemporary speakers of English
would include heart disease within their understanding
of heart trouble?

MR. FIELDS: Could we have a page and line
before --

MS. HIPPSLEY: 1°m asking if he recalls.

JUDGE CHAPPELL: Well, that®"s a foundational
question, iIf he recalls. Let"s see what he says. She
didn"t ask for a specific line in the depo. It was a
general question.

THE WITNESS: Can you repeat the question,
please?

BY MS. HIPPSLEY:

Q. All right.

Could you repeat it, please?

(The record was read as follows:)

"QUESTION: Do you recall that in your
deposition in this matter, you agreed that contemporary
speakers of English would include heart disease within
their understanding of heart trouble?"

THE WITNESS: 1 don"t remember that
specifically, no.

BY MS. HIPPSLEY:
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Q- All right. 1°d like to then show you the

deposition line where we can find that reference, and
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at a time. 1711 stop your objection ahead. Strike
that.

You would agree that the term "heart health" is
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give him a hard copy? It might be easier. We"ll also
show it on the screen.

JUDGE CHAPPELL: Go ahead.

MS. HIPPSLEY: Okay.

THE WITNESS: Thank you.

BY MS. HIPPSLEY:

Q- And we"re looking at page 33, paragraph 34, and
I just wanted to draw your attention to -- in paragraph
34, the sentence that starts, leading into the bullets,
"The advertisements depend upon parody, exaggeration,
and humor to bring their message to the potential
purchaser.”™ And then there"s bullets listed.

One of the messages that you state is brought to
the potential purchaser is that "medical research has
suggested that antioxidants combat free radicals, which
are unhealthy, and may contribute to disease of the
heart, arteries, and prostate, as well as erectile
dysfunction.™

Is that a correct reading of the paragraph here?

A. Yes, it is.

Q. Okay. And that, also, a message that is brought
to the potential purchaser that you note is that
"pomegranate juice is arguably the best source of
antioxidants of any of the comparable beverages

available.”



Is that right?

A. Yes.

Q. Okay. And so the beginning of that sentence
says, "'The advertisements depend upon parody,
exaggeration, and humor to bring these messages.”™ And 1
know that Dr. Fields discussed, briefly, humor in the
direct. So, your conclusion here is that the use of
parody, exaggeration, and humor can bring the bulleted
messages forward to the viewer in the ad communication.
Is that correct?

A. Bring it forward?

Q. Well, can bring their message to the potential
purchaser. Is that correct? That they depend on humor
to bring the message forward.

A. Yeah. 1 don"t say it depends exclusively on
parody, exaggeration, and humor, but parody,
exaggeration, and humor is an intrinsic part of a large
number of the ads.

Q. Okay. And it can bring the message -- the
messages that you®ve bulleted there to the potential
purchaser, correct?

A. It is certainly a part of the process.

Q. Okay. Okay. Now, turning back in your report
to page 3, and, again, the report is PX 158. 1 wanted

to draw your attention to paragraph 5, at the bottom of
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page 3, the third point there. You"ve got a number 3 in
parens. It"s the sentence that starts there and
continues on to page 4, states, '"Readers and hearers are
generally encouraged to investigate that scientific
research and draw their own conclusions."

This is your view of what the -- some of the
communications convey to the readers and hearers, that
they are encouraged to investigate the scientific
research and draw their own conclusions?

A. Yes.

Q- All right. Are you suggesting that POM"s ads
told consumers -- or, 1"m sorry, told viewers that they
should do independent research?

A. Did you -- was your word "told"? Could you step
a little closer to the mic, maybe, or --

Q- Yeah.

Are you suggesting that POM®"s ads communicated
to viewers that they should do their own independent
research?

A. 1T by "independent research” you mean they
should set up their own medical lab, certainly not. If
it means that they are encouraged, 1 think is what 1
said, to investigate the scientific research as -- as
summarized or in some cases documented -- otherwise

documented on the Web site.
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Q. And why not?

A. 1 think it"s possible to investigate and draw
your own conclusions from the material that was present.

Q. But they wouldn®t know about the material that
was absent, would they?

A. I don"t know that there was any material that
was absent.

Q- And if material was absent, they wouldn"t know
the totality of science that was available to reach a
conclusion. Isn"t that correct?

A. They certainly wouldn"t -- I mean, to that
extent, they would not know the totality.

Q. Okay. And then, again, looking at your report
on page 4, and, again, 1"m looking at the second

sentence that begins, "Moreover,"™ at the top of page 4.
And it states, "Moreover, POM Wonderful Communications
often announce that the scientific research that readers
and hearers are presented with has been sponsored by POM
Wonderful, thus suggesting that the reader or hearer
should weigh them for possible bias."
That was your conclusion, as I"ve stated?
A. Yes.
Q. Okay. Now, can you give me an example of where

in POM®"s communications it was suggested that the viewer

should weigh the research on POM for bias?
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A. 1 —— 1 don"t have any --

Q. What types of phrases --

A. -- any ads before me. What kind of phrases
might be --

Q- Um-hum.

A. I —- 1 don"t recall any particular phrases.

Q. All right. Now, there were references into the
POM ad -- I"m sorry. Strike that.

There were references in the POM ads that the
products are backed, let"s say, by 23 million in --
dollars of medical research. Do you recall that kind of
phrase?

A. Yes.

Q. Okay. And is that the type of phrase that you
think suggests to viewers that they need to weigh the
research for bias?

A. What type of phrase?

Q- A phrase that the POM Juice, for example, or the
products, as | just stated, are backed by 23 million in
medical research.

A. Well, that brings to mind the -- the -- the
obvious implication that -- or inference, | guess, that
they are reporting research that they have -- that they
have sponsored. And this is a -- a warning flag to any

reasonable reader.



Q. It"s a warning flag about what to the reasonable
reader?

A. 1t"s a warning flag of -- of the potential for
possible bias; that is, if they were paying for the
research that then demonstrated the positive effects of
antioxidants, and the antioxidants were communicated to
the people by -- were distributed to the subjects by
pomegranate juice, this is at least potential for -- for
collusion or bias.

I don"t think it"s a very important part of my
report, but it is -- it is part of the total effect or
the total -- the total -- the total possible inferences
that one could draw from the ads.

Q. Okay. And what is the basis for that
conclusion, that consumers -- I"m sorry, that viewers of
the ad would take the inference that there"s bias?

A. There"s a -- a long-standing sort of cultural,
deeply rooted suspicion of people who use their own
money to investigate their own products. 1 think a lot
of this may have come out of the tobacco industry in the
days when the tobacco industry was investigating the
relationship between tobacco products and -- and health.

The -- a completely unbiased -- above-suspicion,
unbiased approach would be to have your research done by

somebody who"s totally independent. Now, that doesn®"t
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mean that this wasn"t. It just means that this is a
possible -- this is one possible red flag that could
come up in the minds of someone reading a -- the ads.
Q. 1 see. And is your basis about the long-rooted
cultural -- 1"m sorry, 1 don"t have the realtime in
front of me -- is that based on any academic literature

discussing, for example, tobacco ads and statements
about studies they had conducted