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CC saysthe Commission shoulgnore ths backdropbecausein its view, the“weight
of [the] eviderte points in the same directibnOpp’'n4. But thatis just another way of saying
that CC believes the Commission got it rightCC also casts off-800's arguments because the
Commission alreadyexplicitly rejected” them Qpp’n 6), and 1800 does not providentw
insight as to why the Commission’s analysis is vulnerable on app@pp’'n5-7. Ineverycase,
the Commissiomas rejected the respondsrdrguments-that is why there is a stay application
A respondents not required to come up with new arguments after t@r@ission’s decision
(andyears of litigation) to gain a stayindeed,if 1-800 presented “new” insights, CC no doubt
would deem them waived.

B. CC ignores the irreparable harm to £800.

As 1-800 previously explainedthe noneore provisions of the Order will cause
irreparable harm by vitiating-800’s right to appeal imposingunrecoverableosts, and chilling
its ability to enforce its trademarks and settle trademark disputes. CC does not clmadegnge
of 1-800’'sarguments, and where it doesnisrepresents them.

CC does not dispute that if800 is forced to nullify te Challenged Provisions how—as
Section II1.B requires-it will have no wayto “revive’ themlaterif successful omappeal Appl.
10-11. That is irreparable harm. See, e.g.Jn re N. Tex. Specialty Physician8006 WL
6679063, at *7(Jan. 20, 2006fstaying provisions requiring immediate contract termination).

Rather than respondirtg this reality CCcreates a straw mamgument that-B0OO did not make.

YIn fact, a former FTC Commissioner and two others recently published an article predicting
reversal. Manne, Singer, & Wright,
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See Opp’'n 10. (“1-800 asserts that, if it must nullify the challenged provisions in its agreements
now, it will be vulnerable to trademark infringement by its rivals.”).

Moreover,as 1800’s application explained, ar@C does notebut, he Commissiors
authoriy is limited to regulatinghe conduct at issue in this case: horizorg@drch advertising
agreementsAppl. 11-12 (explaining the conduct regulated must provide a “road to a prohibited
goal’). Indeed,CC implicitly agrees, as it attempts to downplay the scope of the sler
“carefully tailored” to prevent -BOO from “prohibit[ing] rivals from bidding on keywords in
search advertising auctions . . . or enter[ing] into any agreements with rivals that place limits on
search advertisg . . . .” Oppn 8. No fair reading supports thigterpretation

The Order facially reaches beyonddQ0’s “rivals” and purportsto regulate 1-800’s

agreements with anyortkat“sells’ or “markets” contact lenss
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has anything to do with search advertisingOrder 8§ II.C. And, the Order installs the
Commission as the monitor for alf 1-800’s trademark enforcement efforts, whetbernot
involving rivals or search advertising. Order § IV.

As the three declarations showese provisiongreparably harm -B0O by intrudingnto
every aspect of-800’s brand,mposingunrecoverableosts,and chilling 1-800’s willingness
and ability to enforce its trademark€C repeatedly calld-800’s concerns “conclusdryand
“unsupported’(Opp’n 2, 11), but that is not so For example CC ignoresMr. Montclairs
explanation that “1-800 does not systematically track every person with whom it has
communicated about potential infringement,” and therefore it would be “cosfiyiiet

impossible—to provide
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fourteenagreements at issue here cover almost 80 percent of the online sales of contact lenses in
the U.S. Comm’n Op. 33.Nor does the Commission explairhy anynewould enter into an
agreement that the Commission has announced is unlawful. a&ggiismentshave no basis in

reality and should be rejected.
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CERTIFICATE OF SERVICE

| hereby ceiity that on December 26, 2018, | filed the foregofqplication for a Stay
Pending Appealising the FTC’s Eriling System, which will send notification of such filing to
all counsel of record as well as the following:

Donald S. Clark, Esq.

Secretary

Federal Trade Commission
600Pennsylvania Avenue, NW, Rm-HL.3
Washington, DC 20580

The Honorable D. Michael Chappell
Chief Administrative Law Judge
Federal Trade Commission

600 Pennsylvania Avenue, NW
Suite 110

Washington, DC 20580



Notice of Electronic Service

| hereby certify that on December 26, 2018, | filed an electronic copy of the foregoing Respondent 1-800
Contacts Reply Brief in Support of Application for a Stay, with:

D. Michael Chappell

Chief Administrative Law Judge
600 Pennsylvania Ave., NW
Suite 110

Washington, DC, 20580

Donald Clark

600 Pennsylvania Ave., NW
Suite 172

Washington, DC, 20580

| hereby certify that on December 26, 2018, | served via E-Service an electronic copy of the foregoing
Respondent 1-800 Contacts Reply Brief in Support of Application for a Stay, upon:

ThomasH. Brock
Attorney
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Attorney
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Chad Golder

Munger, Tolles, and Olson
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Attorney
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