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PUBLIC 

RESPONDENT'S OPPOSITION TO COMPLAINT COUNSEL'S 
MOTION FOR SANCTIONS 

Respondent, ECM BioFilms, Inc. ("ECM"), hereby opposes Complaint Counsel's Motion 

for Sanctions filed January 22, 2014. The ordering paragraph on page 9 of this Court's January 

10, 2014 Order compelled ECM to produce to Complaint Counsel all of its customer names by 

January 16, 2014. ECM complied with that order, delivering the full list of names to Complaint 

Counsel on January 16. See CompL Exh. CCX-A:l. The January 10 Order does not compel 

production of revenues per customer. On that basis alone, the motion for sanctions fails because 

the necessary predicate of a production order is missing. Moreover, the underlying interrogatory 

propounded by Complaint Counsel, Interrogatory No.2, seeks: "For each customer or 

distributor identified in Interrogatory 1, list ECM's revenue per customer or distributor per year." 

CompL Exh. CCX-A:3. That very information ECM supplied to Complaint Counsel on January 

20. Finally, Complaint Counsel has withheld the material fact that ECM has agreed with 

Complaint Counsel to supply its entire database of contemporaneous summations of every email, 

facsimile, and phone call with every ECM customer since January 1, 2009, which includes all 

notations concerning every verbal, facsimile, or email contact with every customer. From that 
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I d. at 2; see also id. at 9 (ordering only that "Respondent shall provide a complete customer list 

as requested by Complaint Counsel's Interrogatory 1 ... no later than January 16, 2014"). In 

ordering ECM to release its customer names, his Honor relied on Complaint Counsel's 

representation that they would cooperate with Respondent's Counsel in specific ways: (1) to 

"choose a subset of ... customers and limit [their] contacts to this subset" and (2) to "limit [the 

discovery] in a manner that conserves both parties resources." I d. at 7 (citing Complaint 

Counsel's Reply); id. at 8 ("Complaint Counsel responds that it is prepared to negotiate ... to 

reduce the number of responsive materials"). 

Out of court, Complaint Counsel has not limited its discovery as it promised to the court. 

ECM is a small company �w�i�t�~� of whom bear principal responsibility for locating 

all responsive documents. Despite the fact that customer discovery was premature until this 

Court's January 10, 2014 Order, and that ECM has been willing to disclose substantial 

documents concerning its interactions with customers, Complaint Counsel has erroneously 

painted ECM as a non-compliant party. Following his Honor's January 10, 2014 Order, ECM 

timely provided its entire customer list to Complaint Counsel. On January 20, 2014, ECM 

provided a list of revenues for each of its customers identified in response to Complaint 

Counsel's Interrogatory No. 1. The revenues are a complete set of receipts for all ECM 

customers from January 1, 2009 to the December 31,2013.1 See CCX-A:2. 

In a meeting with Complaint Counsel on January 16,2014, ECM pledged to produce its 

entire database of customer correspondence, which includes a contemporaneously recorded 

1 Complaint Counsel now argues that it never agreed to a temporal limitation through 
2009. Yet in the email exhibit attached as CCX-A:4, at 1, Complaint Counsel clearly states that 
they would accept a January 1, 2009 limitation. Complaint Counsel did not object to that 
temporal limitation in any meet and confer meeting had between the parties when ECM stated 
that temporal limitations were necessary to limit ECM's discovery burden. 
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C. The Relief Requested by Complaint Counsel Is Not Commensurate with the 
Discovery Issues Presented 

The relief requested in Complaint Counsel's motion is calculated to maximize the 

prejudicial impact on ECM' s case and alleviate the burden of proof on Complaint Counsel under 

the statutory standard ofproofin these cases. See 16 C.F.R. § 3.43(a) ("[C]ounsel representing 

the Commission ... shall have the burden of proof'); FTC v. Garvey, 383 F.3d 891, 901 (9th Cir. 
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substantially the same format as those contacts excerpted in Exhibit A to ECM's earlier-filed 

Opposition to Complaint Counsel's Cross-Motion to Compel (Dec. 31, 2013). 

Third, Complaint Counsel ignores the palpable burden ECM suffers when Complaint 

Counsel causes all ofECM's major customers to become entangled in this dispute, deviating 

from Complaint Counsel's clear promise to this Court that it would contact only a subset of all 

customers identified by ECM. Complaint Counsel has not explained why the less burdensome 

alternative of the database entries along with witness testimony and evidence gleaned from a 

subset of ECM customers is not sufficient to vet fully the claims made, or identify representative 

customers, particularly because the claims concerning biodegradation are substantively and 

materially indistinguishable customer to customer, a fact that should be apparent when 

Complaint Counsel reviews ECM's database files. Complaint Counsel does not explain why 

tying revenues to each specific customer is reasonably demanded when through discovery it will 

possess all information needed to know precisely what claims were made to each customer 

served by ECM from January 1, 2009 forward. 

In light of the fact that the database entries, not revenues, are the best evidence of ECM 

interactions with its to w 6 e s ,  
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after the FTC publicized its action against ECM. ld. �a�t�~� 4. ECM's ongoing 

financial burden outweighs Complaint Counsel's desire to target top accounts solely for the sake 

of expeditious discovery. See id. at �~�~� 5-7. Justice demands that this illegitimate abuse of 

discovery be stopped consistent with the limitations in Rule 3.3l(c)(2). 

CONCLUSION 

For the foregoing reasons, Respondent respectfully requests that his Honor deny 

Complaint Counsel's Motion for Sanctions. 

DATED this 31st day of January 2014. 
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Respectfully submitted, 

Is/ Jonathan W Emard 
Jonathan W. Emard Gemord@emord.com) 
EMORD & ASSOCIATES, P.C. 
11808 WolfRun Lane 
Clifton, VA 20124 
Telephone: 202-466-6937 
Facsimile: 202-466-6938 
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STATEMENT CONCERNING CONFIDENTIALITY 

The undersigned Respondent's Counsel hereby states that the content of certain exhibits 

referenced in the foregoing Opposition contain information properly designated "confidential" 

under the standing Protective Order in this case. Accordingly, ECM submits this public redacted 

version with content redacted. 

DATED: January 31,2014. 
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Is/ Jonathan W. Emord 
Jonathan W. Emord 
EMORD & ASSOCIATES, P.C. 
11808 WolfRun Lane 
Clifton, VA 20124 
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In tbe Matter of 

UNITED STATES OF 

AMERICA 

BEFORE THE FEDERAL TRADE COMMISSION 
OFFICEOFTHEADMINISTRATIVELAW JUDGES 

Washington, D.C. 

Docket No. 9358 
ECM BioFilms, Inc., 
a corporation, also dlb/a 
Enviroplastics International, 

CONFIDENTIAL 

Respondent. 

DECLARATION OF ROBERT SINCLAIR 

I, ROBERT SINCLAIR. 

under penalty of perjury, hereby state as follows: 

1. I am over the age of eighteen years and I make this affidavit on personal 

knowledge of its contents and in further support of Respondent's Opposition to Complaint 

Counsel's Motion to Compel. 

2. I am the President and Chief Executive Officer ofECM BioFilms. Inc., an Ohio 

company founded in 1998. As ECM's President and CEO, I have personal knowledge ofECM's 

daily operations. 

3 . .. 
�~�e� Attachment A. 

4. 

See Attachment B. 

5. 

A copy of 

1 





RX-A:l 

(ATTACHMENT A) 

CONFIDENTIAL DOCUMENT SUBJECT TO 
PROTECTIVE ORDER 



RX-A:l 
Page 1 of3 

NON-PUBLIC CONFIDENTIAL DOCUMENT 
SUBJECT TO PROTECTIVER ORDER 



RX-A:l 
Page2 of3 

NON-PUBLIC CONFIDENTIAL 



RX-A:l 
Page3 of3 

NON-PUBLIC CONFIDENTIAL DOCUMENT 

NON-PUBLIC CONFIDENTIAL DOCUMENT 
SUBJECT TO PROTECTIVER ORDER 



RX-A:2 

(ATTACHMENT B) 



RX-A:2 


