
In the Matter of 

UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

PUBLIC 

ECM BioFilm$, Inc., 

) 
) 
) 
) 
) 
) 
). 

DOCKET NO. 9358 
a corporation. also d/b/a 

Enviroplastics Interrtational, 
Respondent. _____________________________ ) 

ORDER ON NON-PARTY O.W.S. INC.'S MOTION 
TO QUASH OR LIMIT SUBPOENA DUCES 'TECUM 

MAR 2 7 2014 
S~'!.;J.c9 

SECRETAR'f 

On March 12,2014, non-party O.W.S. Inc. ("O.W.S.") filed a Motion to Quash or Limit 
a subpoena duces tecum ("Motion") served on it by Re-spondent ECM BioFilms, Inc . .("ECM"). 
O.W.S. &}so seeks an award of its expenses in connection with compliance with the subpoena 
Feder-al Trade Commission ("FTC") Complaint Counsel filed a limited opposition to O.W.S.'s 
Motion on March 20,2014 ("Limited Opposition"). Respondent filed its opposition to the 
Motion on March 24, 2014 ("Opposition"). 

Having f\llly reviewed and eonsidered the Motion, Limited Opposition, Opposition, and 
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(ii) The party 



III. Analysis 

O.W.S. asserts three reasons for quashing or limiting the subpoena: (1) confidentiality; 
(2) relevance; and (3) burden. In addition, O.W.S. seeks to recover costs it has incurred as a 
result of the subpoena. O.W.S. 's arguments pertaining to the confidentiality of the requested 
information are generally applicable to most of the document requests and thus are addressed 
first. O.W.S.'s arguments pertaining to relevance and burden are specific to each of the 
document requests and are addressed together, specific to each document request. Lastly, 
O.W.S.'s request for costs is addressed. 

A. Confidentiality 

O.W.S. asserts that the subpoena seeks confidential and proprietary information 
regarding O.W.S. customers, many ofwhom are competitors ofECM, and that O.W.S. owes 
strict contractual duties of non-disclosure and confidentiality to each such customer. Motion at 
2-3. Respondent counters that the Protective Order Governing Discovery Material ("Protective 
Order"), attached to the ECM subpoena, affords adequate protection for non-disclosure of 
confidential information. Opposition at 1. 

The Protective Order entered in this case pursuant to Commission Rule 3.31 (d) 
adequately protects the information that O.W.S. seeks to protect. The Protective Order providesf 11 211.
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ECM testing or ECM Additive. 

Request No.4: All correspondence between O.W.S. and any member, employee, and/or 
representative of the Biodegradable Products Institute. 

O.W.S. states that it is searching for and producing correspondence that is not customer 
specific and that relates generally to the BPI. O.W.S. argues that this Request encompasses 
documents that are not relevant to this proceeding, including communications with customers 
regarding requests for certification of customers' own products. O.W.S. further argues that some 
ofO.W.S.'s customers are members ofthe BPI and that its correspondence with those customers 
is responsive to this Request, but not relevant to this matter. 

O.W.S. asks that this Request be limited to only correspondence between O.W.S. and 
known employees of the BPI in regard to the work of BPI to the extent the correspondence 
directly pertains to ECM itself, and to exclude O.W.S.'s customers' correspondence and such 
customers' BPI certification efforts. 

This Request, as modified herein, seeks relevant information and the burden and expense 
to O.W.S. do not outweigh the likely benefit. O.W.S. is hereby ORDERED to produce 
correspondence between O.W.S. and any known member, employee, and/or representative of the 
BPI that pertains to or relates to or makes any reference to ECM or ECM Additives or ECM 
Plastics. O.W.S. need not produce its customers' correspondence and such customers' BPI 
certification efforts if such documents do not pertain to ECM. 

Request No.5 (rephrased by agreement): Since January 1, 2010, all documents 
concerning any test or report (including any notes and raw data) performed or written to the 
biodegradability of plastic products under ASTM standards D5511 and D5526 for ECM and/or a 
plastic product containing the ECM Additive. 

O.W.S. states that testing under these ASTM standards constitutes a significant amount 
ofO.W.S.'s business. O.W.S. asserts that compliance with this Request would require O.W.S. to 
search for and produce other customers' documents and that the burden and expense invo.s a n d 1t h e s e m e n t s  l 5 5 T c  3 . D a d 
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information is improper. O.W.S. asks that these Requests be quashed. Respondent asserts that 
Complaint Counsel has relied repeatedly on O.W.S. reports in depositions and pleadings. 
(Opposition at 3). 

Requests Nos. 6 and 8, as modified herein, seek relevant information and the burden and 
expense to O.W.S. do not outweigh the likely benefit. O.W.S. is hereby ORDERED to produce 
all documents concerning the education, training, experience, and employee evaluations of Mr. 
Bruno de Wilde (No.6) and of Mr. Richard Tillinger (No.8) if these employees have performed 
tests on or have been 
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expenses O.W.S. will incur if its Motion is denied. Motion at 4-5. 

Respondent counters that O.W.S. has not demonstrated that ECM's subpoena is 
unreasonable and that ECM is required to bear the reasonable costs of compliance with the 
subpoena. Opposition at 8. 

The Commission, in In re Int'l Tel. & Tel. Corp., 97 F.T.C. 202) 1981 FTC LEXIS 75 
(March 13, 1981), has held that a "subpoenaed party is expected to absorb the reasonable 
expenses of compliance as a cost of doing business, but reimbursement by the proponent ofthe 
subpoena is appropriate for costs shown by the subpoenaed party to be u1 Tf
0.0374 Tc ce 


