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(I) 

QUESTION  PRESENTED 

Whether Section 13(b) of the Federal Trade Com-
mission Act, 15 U.S.C. 53(b), authorizes district courts 
to order equitable remedies ancillary to a permanent 
injunction, including equitable monetary relief. 
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ous files.  Pet. App. 3a.  The advertisements appeared 
while consumers browsed the Internet, often mimick-
ing the look of their computers’ dialog boxes and secu-
rity warnings.  Millions of  consumers, tricked into 
clicking on the advertisements, were routed to web-
sites offering software to fix their fictitious security 
problems.  Id.  at 3a, 28a.  Consumers spent more than 
$163 million on the products.  Id.  at 22a, 27a-28a. 

Petitioner Kristy Ross was a founder and vice pres-
ident of the company behind the scheme, Innovative 
Marketing, Inc.  Pet. App.  24a-25a, 29a.  Petitioner 
was responsible for the company’s sales and market-
ing, and she personally “approved, developed, wrote, 
altered, reviewed, and contributed to a large number 
of ” the deceptive advertisements.  Id . at 29a, 31a.  
Petitioner also personally placed advertisements that 
reached hundreds of millions of consumers.  Id . at 32a. 

The Federal Trade Commission (FTC or Commis-
sion) sued petitioner, five other individuals, Innovative 
Marketing Inc., and one other corporate entity under 
Sections 5(a) and 13(b) of the Federal Trade Commis-
sion Act (FTC Act), 15 U.S.C. 45(a), 53(b).  Pet. App. 
17a, 19a.  The cases against all of the defendants ex-
cept petitioner were resolved by default judgments or 
settlements.  Id.  at 19a.  

2. The district court granted the Commission 
summary judgment on the deceptiveness of Innovative 
Marketing’s advertisements, and the court held a two-
day bench trial to determine the extent of petitioner’s 
control over the company and her knowledge of its 
practices.  Pet. App. 10a-11a, 27a-28a.  After the trial, 
the court entered judgment against petitioner.  Id.  at 
17a-51a.  The court found that petitioner “had authori-
ty to control the deceptive practices or acts of Innova-
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tive Marketing,” and that she had “participated di-
rectly in these deceptive practices.”  Id.  at 23a; see id.  
at 29a-33a, 38a-41a.  The court further found that 
petitioner “had knowledge of the deceptive practices” 
or at least acted with “reckless indifference and inten-
tionally avoided the truth” about the deceptive nature 
of the advertisements.  Id.  at 23a-24a; see id.  at 32a-
33a, 41a-45a.   

The district court entered a permanent injunction 
prohibiting petitioner “from the marketing and sale of 
computer security software and software that inter-
feres with consumers’ computer use,” and “from en-
gaging in any form of deceptive marketing.”  Pet. App. 
52a.  The court’s authority to enter that relief was 
derived from Section 13(b) of the FTC Act, which 
provides that “in proper cases the Commission may 
seek, and after proper proof the court may issue, a 
permanent injunction.”  15 U.S.C. 53(b).  The court 
also held petitioner jointly and severally liable with 
Innovative Marketing and two other individual co-
defendants for $163 million in equitable monetary 
relief.  Pet. App. 45a-53a.  The court explained that 
the power to grant injuncti ve relief under Section 
13(b) of the FTC Act “includes the [ancillary] power to 
order repayment of money for consumer redress as 
restitution.”  Id.  at 47a (citation omitted). 

3. The court of appeals affirmed.  Pet. App. 1a-16a.  
As relevant here, petitioner argued that Section 
13(b)’s authorization to enter injunctive relief does not 
empower district courts to award consumer redress in 
the form of money.  Pet. App. 4a-8a.  The court of 
appeals rejected that contention.  The court explained 
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tion brings with it the full ‘p ower to decide all relevant 
matters in dispute and to award complete relief even 
though the decree includes that which might be con-
ferred by a court of law.’ ”  Id.  at 5a (quoting Porter v. 
Warner Holding Co. , 328 U.S. 395, 399 (1946)).  The 
court further explained that this Court’s decisions 
“articulate an interpretive principle that inserts a 
presumption into what would otherwise be the stand-
ard exercise of statutory construction:  we presume 
that Congress, in statutorily authorizing the exercise 
of the district court’s inju nctive power, ‘acted cogni-
zant of the historic power of equity to provide com-
plete relief in light of  statutory purposes.’ ”  Ibid.  
(quoting Mitchell v. Robert DeMario Jewelry, Inc. , 
361 U.S. 288, 291-292 (1960)).   

Applying those principles, the court of appeals held 
that, “by authorizing the dist rict court to issue a per-
manent injunction in [Section 13(b) of ] the [FTC] Act, 
15 U.S.C. [] 53(b), Congress presumably authorized 
the district court to exerci se the full measure of its 
equitable jurisdiction.”  Pet. App. 6a.  The district 
court therefore “had suffi cient statutory power to 
award ‘complete relief,’ including monetary consumer 
redress, which is a form of equitable relief.”  Id.  at 5a-
6a.   

Petitioner argued that Porter is inapplicable be-
cause the language of Section 13(b) is different from 
the remedial provision of the Emergency Price Con-
trol Act of 1942, ch. 26, 56 Stat. 23, that was at issue in 
Porter.  That remedial provision authorized district 
courts to issue “a permanent or temporary injunction, 
restraining order, or other order.”  Id.  § 205(a), 56 
Stat. 33 (emphasis added); see Porter , 328 U.S. at 397; 
Pet. App. 6a.  In rejecting petitioner’s argument, the 
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court of appeals explained that this Court had applied 
Porter    ’s holding in Mitchell , where the relevant pro-
vision of the Fair Labor Standards Act of 1938 
(FLSA), 29 U.S.C. 201 et seq., did not include the “or 
other order” language, but instead simply vested 
district courts with jurisdic tion to “restrain violations 
of Section 15” of the FLSA.  Pet. App. 6a (quoting 
Mitchell , 361 U.S. at 289); see 29 U.S.C. 217 (1952).  
The court explained that, in Mitchell , this Court had 
“reasoned that the ‘other order’ provision was merely 
an ‘affirmative confirmation’—icing on the cake—over 
and above the district court’s inherent equitable pow-
ers.”  Id . at 7a (quoting Mitchell , 361 U.S. at 291). 

The court of appeals also observed that petitioner’s 
arguments “have ultimately been rejected by every 
other federal appellate court that has considered this 
issue.”  Pet. App. 7a (citing cases).  The court 
“adopt[ed] the reasoning of those courts” and declined 
to create a circuit split “in the face of powerful Su-
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relief, including “rescission and restitution”), cert. 
denied, 493 U.S. 954 (1989). 

The courts of appeals have similarly upheld the au-
thority of district courts to provide equitable mone-
tary relief under comparable provisions of other regu-
latory enactments.  See, e.g., United States v. Lane 
Labs-USA Inc. , 427 F.3d 219, 225-226 (3d Cir. 2005) 
(Federal Food, Drug, and Cosmetics Act, 21 U.S.C. 
332(a)); SEC v. First City Fin. Corp. , 890 F.2d 1215, 
1230 (D.C. Cir. 1989) (Securities Exchange Act of 
1934, 15 U.S.C. 78m(d)); CFTC v. Co Petro Mkt’g Grp., 
Inc. , 680 F.2d 573, 583-584 (9th Cir. 1982) (Commodity 
Exchange Act, 7 U.S.C. 13a-1); ICC v. B&T Transp. 
Co., 613 F.2d 1182, 1184-1186 (1st Cir. 1980) (Motor 
Carrier Act, 1935, 49 U.S.C. 304a (1976)).  

b.  Petitioner contends (Pet. 18-19) that, because 
the text of Section 13(b) refers only to injunctions, it 
necessarily excludes other forms of equitable relief.  
That argument is foreclosed by Mitchell , where the 
Court sustained the district court’s authority to grant 
a back-pay award ancillary to an FLSA injunction 
under a remedial provision that gave district courts 
jurisdiction to “restrain viol
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argument is likewise foreclosed by Mitchell .  See Pet. 
App. 7a (explaining that the Court in Mitchell “rea-
soned that the ‘other order’ provision [in Porter ] was 
merely an ‘affirmative confirmation’—icing on the 
cake—over and above the district court’ s inherent 
equitable powers”) (quoting Mitchell , 361 U.S. at 291).  

2. a. Petitioner acknowledges (Pet. 37) that there 
is no conflict among the courts of appeals on the ques-
tion whether Section 13(b) of the FTC Act authorizes 
district courts to order equitable monetary relief 
ancillary to a permanent injunction.  Petitioner never-
theless contends (Pet. 37-38) that there is a “more 
generalized” conflict between the uniform body of 
case law interpreting Section 13(b) and a D.C. Circuit 
decision interpreting the remedial provisions of the 
Racketeer Influenced and Corrupt Organizations Act 
(RICO), 18 U.S.C. 1961 et seq.  See United States v. 
Phillip Morris USA Inc. , 396 F.3d 1190 (D.C. Cir.), 
cert. denied, 546 U.S. 960 (2005) (Phillip Morris ).  
There is no conflict with the D.C. Circuit’s decision in 
Phillip Morris that warrants this Court’s review.   

In Phillip Morris , a divided panel of the D.C. Cir-
cuit held that the remedial provisions of RICO do not 
authorize a disgorgement remedy.  396 F.3d at 1192.  
Like other decisions involving application of the Por-
ter principle in various statutory contexts, the court’s 
decision turned on the specific remedial provisions of 
the relevant statutory scheme.  The court observed 
that, unlike the statute at issue in Porter , RICO con-
tains a list of remedial orders that district courts may 
enter, such as divestiture, restrictions on future activ-
ities, and dissolution of an enterprise.  396 F.3d at 
1198; see 18 U.S.C. 1964(a).  The court concluded that 
those remedies were exclusively forward-looking, and 
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that RICO’s more specific remedial provision limited 
the district court’s equitabl e jurisdiction to order the 
“backward-looking” remedy of disgorgement.  396 
F.3d at 1198-1199.   

As the United States explained in its petition for a 
writ of certiorari in Phillip Morris , the D.C. Circuit’s 
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Although the relief available under Sections 13(b) 
and 19 partially overlaps, the availability of equitable 
monetary relief under Section 13(b) does not, as peti-
tioner contends (Pet. 21), “render[] Section 19(b) su-
perfluous.”  Section 19(b) authorizes not only equita-
ble remedies such as disgorgement or restitution, but 
also, unlike Section 13(b), purely legal remedies such 
as “the payment of damages.”  15 U.S.C. 57b(b).  In 
some cases, the “damages” available under Section 19, 
including incidental and consequential damages, may 
far exceed the equitable monetary relief available 
under Section 13(b).  Here, petitioner seeks not simp-
ly to avoid liability for in cidental and consequential 
damages, but to avoid any obligation to compensate 
the victims of her fraud.2   

Congress specifically provided that Section 19’s 
remedies “are in addition to, and not in lieu of, any 
other remedy,” and that “[ n]othing in [Section 19] 
shall be construed to affect any authority of the Com-
                                                       
complex consumer-protection cases.  It ordinarily seeks relief 
directly in federal district court when the Commission perceives no 
need to further elaborate the requirements of the law, including in 
cases (like this one) that involve straightforward deceptive or 
unfair conduct. 

2  Petitioner contends (Pet. 3 & n.1) that an article coauthored by 
former FTC Chairman Timothy J. Muris supports petitioner’s 
argument that the agency’s use of Section 13(b) to obtain equitable 
monetary relief lacks a legal basis.  The article concludes, however, 
that to the extent equitable monetary relief is authorized by Sec-
tion 13(b), it should be limited to cases that would warrant mone-
tary relief under Section 19 for the violation of an administrative 
cease and desist order, i.e., cases (like petitioner’s case) that 
involve fraudulent or dishonest conduct.  See J. Howard Beales III 
& Timothy J. Muris, Striking the Proper Balance: Redress Under 
Section 13(b) of the FTC Act, 79 Antitrust L. J. 1, 31-32 (2013); 15 
U.S.C. 57b(a)(2).  
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mission under any other provision of law.”  15 U.S.C. 
57b(e).  That language precludes an interpretation of 
Section 19 that would limit the court’s authority under 
the earlier enacted Section 13(b).  See Security Rare 
Coin & Bullion Corp. , 931 F.2d at 1315 (rejecting 
argument that Section 19 restricts remedial authority 
under Section 13(b)); FTC v. H.N. Singer, Inc. , 668 
F.2d 1107, 1113 (9th Cir. 1982) (same).   

Finally, Congress acknowledged the availability of 
equitable monetary relief under Section 13(b) when, in 
1994, it expanded the venue and service-of-process 
provisions of that section.  See Federal Trade Com-
mission Act Amendments of 1994, Pub. L. No. 103-312, 
§ 10.  The Senate Report accompanying that legisla-
tion recognized, when describing FTC testimony, that 
Section 13(b) authorizes the FTC to “go into court 
*  *  *  to obtain consumer redress.”  S. Rep. No. 
130, 103rd Cong., 1st Sess. 15-16 (1993). Where, as 
here, the interpretation of a statute “has been fully 
brought to the attention of
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Mehgrig ’s holding that past clean-up costs were not 
authorized under RCRA’s citizen-suit provision does 
not conflict with the court of appeals’ holding in peti-
tioner’s case.  Because RCRA permits injunctive relief 
under the citizen-suit provision only upon a showing 
that the hazardous waste at issue “may present an 
imminent and substantial endangerment to heath or 
the environment,” 42 U.S.C. 6972(a)(1)(B), the statute 
authorizes no remedy, including an injunction, for a 
site that has already been cleaned up and is no longer 
hazardous.  Meghrig , 516 U.S. at 485-486.  The Court’s 
analysis in Meghrig  therefore has no bearing on the 
question presented here, which concerns the availabil-
ity under a different statute of ancillary equitable 
monetary relief in a government enforcement suit 
where a permanent injunction was properly issued.  
Indeed, the Court in Meghrig  left open the possibility 
that a district court might have equitable authority to 
award any clean-up costs arising “after the invocation 
of RCRA’s statutory process.”  Id.  at 488.  

CONCLUSION 

The petition for a writ of certiorari should be denied. 

Respectfully submitted.  
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