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UNITED STATES OF AMERICA  

F/75 0  8J36    ) 
 a corporation;     ) 
        ) 
and        )  Docket C-  
        ) 
INSIGHT  PHARMACEUTICALS CORPORATION ) 
 a corporation.     )  
________________________________________________)    

 

DECISION AND ORDER 
 

The Federal Trade Commission (“Commission”), having initiated an investigation of the 
proposed acquisition by Respondent Prestige Brands Holdings, Inc. (“Prestige”)  of the voting 
securities of Respondent Insight Pharmaceuticals Corporation (“Insight”) , collectively 
“Respondents”, and Respondents having been furnished thereafter with a copy of a draft of 
Complaint that the Bureau of Competition proposed to present to the Commission for its 
consideration and which, if issued by the Commission, would charge Respondents with 
violations of Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the 
Federal Trade Commission Act, as amended, 15 U.S.C. § 45; and  
 

Respondents, their attorneys, and counsel for the Commission having thereafter executed 
an Agreement Containing Consent Orders (“Consent Agreement”), containing an admission by 
Respondents of all the jurisdictional facts set forth in the aforesaid draft of Complaint, a 
statement that the signing of said Consent Agreement is for settlement purposes only and does 
not constitute an admission by Respondents that the law has been violated as alleged in such 
Complaint, or that the facts as alleged in such Complaint, other than jurisdictional facts, are true, 
and waivers and other provisions as required by the Commission’s Rules; and 
 

The Commission having thereafter considered the matter and having determined that it 
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had reason to believe that Respondents have violated the said Acts, and that a Complaint should 
issue stating its charges in that respect, and having thereupon issued its Complaint and an Order 
to Maintain Assets, and having accepted t
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otherwise convey pursuant to this Order and that has been approved by the 
Commission to accomplish the requirements of this Order in connection with the 
Commission’s determination to make this Order final and effective; or  

2. a Person approved by the Commission to acquire particular assets or rights that a 
Respondent(s) is required to assign, grant, license, divest, transfer, deliver, or 
otherwise convey pursuant to this Order. 

F. “Acquisition”  means Respondent Prestige’s acquisition of fifty percent (50%) or more of 
the voting securities of Insight.  Respondents entered into a Stock Purchase Agreement 
on April 25, 2014, to effect the Acquisition, by and among Medtech Products Inc. (a 
subsidiary of Prestige), Insight Pharmaceuticals Corporation, SPC Partners IV, L.P., and 
other shareholders in Insight that was submitted to the Commission. 

G. “Acquisition Date” means the date on which the Acquisition is consummated. 

H. “Agency(ies)”  means any government regulatory authority or authorities in the world 
responsible for granting approval(s), clearance(s), qualification(s), license(s), or permit(s) 
for any aspect of the research, Development, manufacture, marketing, distribution, or sale 
of a Product.  The term “Agency”  includes, without limitation, the United States Food 
and Drug Administration (“FDA”). 

I. “Application(s)”  means all of the following:  
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11. at the option of the Acquirer of Bonine, all Product Assumed Contracts related to 
Bonine (copies to be provided to the Acquirer on or before the Closing Date); 

12. a list of all customers and targeted customers for Bonine and a listing of the net 
sales (in either units or dollars) of Bonine to such customers on either an annual, 
quarterly, or monthly basis including, but not limited to, a separate list specifying 
the above-described information for the High Volume Accounts and including the 
name of the employee(s) for each High Volume Account that is or has been 
responsible for the purchase of Bonine on behalf of the High Volume Account and 
his or her business contact information; 

13. at the option of the Acquirer of Bonine and to the extent approved by the 
Commission in the relevant Remedial Agreement, all inventory in existence as of 
the Closing Date including, but not limited to, raw materials, packaging materials, 
work-in-process and finished goods related to Bonine; 

work  
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L. “Bonine Divestiture Agre
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manufacture, use, storage, import, export, transport, promotion, marketing, and sale of a 
Product (including any government price or reimbursement approvals), Product approval 
and registration, and regulatory affairs related to the foregoing.  “Develop”  means to 
engage in Development. 

S. “Direct Cost”  means a cost not to exceed the cost of labor, material, travel and other 
expenditures to the extent the costs are directly incurred to provide the relevant assistance 
or service.  “Direct Cost”  to the Acquirer for its use of any of a Respondent’s 
employees’  labor shall not exceed the average hourly wage rate for such employee; 

provided, however, in each instance where:  (i) an agreement to divest relevant assets is 
specifically referenced and attached to this Order, and (ii) such agreement becomes a 
Remedial Agreement for Bonine, “Direct Cost”  means such cost as is provided in such 
Remedial Agreement for Bonine. 

 
T. “Divestiture Product License”  means a perpetual, non-exclusive, fully paid-up and 

royalty-free license(s) under a Remedial Agreement with rights to sublicense to all 
Product Licensed Intellectual Property and all Product Manufacturing Technology related 
to general manufacturing know-how that was owned, licensed, or controlled by 
Respondent Insight: 

1. to research and Develop Bonine for marketing, distribution or sale within the 
Geographic Territory; 

2. 
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registration(s) thereof, issued by any Person or authority that issues and maintains the 
domain name registration; provided, however, “Domain Name” shall not include any 
trademark or service mark rights to such domain names other than the rights to the 
Product Trademarks required to be divested. 

X. 
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related to Bonine to Respondent Insight; 

9. pursuant to which a Third Party is licensed by Respondent Insight to use the 
Product Manufacturing Technology; 

10. constituting confidentiality agreements involving Bonine; 

11. involving any royalty, licensing, covenant not to sue, or similar arrangement 
involving Bonine; 

12. pursuant to which a Third Party provides any specialized services necessary to the 
research, Development, manufacture or distribution of Bonine to Respondent 
Insight including, but not limited to, consultation arrangements; and/or 

13. pursuant to which any Third Party collaborates with Respondent Insight in the 
performance of research, Development, marketing, distribution or selling of Bonine 
or the Business related to Bonine; 

provided, however, that where any such contract or agreement also relates to a Retained 
Product(s), Respondent Insight shall assign the Acquirer all such rights under the contract 
or agreement as are related to Bonine, but concurrently may retain similar rights for the 
purposes of the Retained Product(s). 

 
NN. “Product Copyrights”  means rights to all original works of authorship of any kind 

directly related to Bonine and any registrations and applications for registrations thereof 
within the Geographic Territory, including, but not limited to, the following:  all such 
rights with respect to all promotional materials for healthcare providers, all promotional 
materials for patients, and 



 
 and quality control data; and all correspondence with t

he FDA

 or any other Agency

.

 

OO.

 

“

Product Development Reports

”

 means:

 1.

Pharmacokinetic study reports related to 

Bonine

;

 2.1.
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20. executed validation and qualification protocols and reports related to Bonine. 

PP. “Product Intellectual Property”  means all of the following related to Bonine (other than 
Product Licensed Intellectual Property): 

1. Patents; 

2. Product Copyrights;  

3. Product Trademarks, Product Trade Dress, trade secrets, know-how, techniques, 
data, inventions, practices, methods, and other confidential or proprietary technical, 
business, research, Development and other information; and 

4. rights to obtain and file for patents, trademarks, and copyrights and registrations 
thereof and to bring suit against a Third Party for the past, present or future 
infringement, misappropriation, dilution, misuse or other violations of any of the 
foregoing; 

provided, however, “Product Intellectual Property”  does not include the corporate 
names or corporate trade dress of “Prestige”  or “ Insight”  or the related corporate 
logos thereof, or the corporate names or corporate trade dress of any other 
corporations or companies owned or controlled by the Respondents or the related 
corporate logos thereof, or general registered images or symbols by which Prestige, or 
Insight can be identified or defined. 

 
QQ. “Product Licensed Intellectual Property”  means the following: 

1. Patents that are related to Bonine that the Respondents can demonstrate have been 
used, prior to the Acquisition Date, for any Retained Product; and 

2.  trade secrets, know-how, techniques, data, inventions, practices, methods, and 
other confidential or proprietary technical, business, research, Development, and 
other information, and all rights in the Geographic Territory to limit the use or 
disclosure thereof, that are related to Bonine and that the Respondents can 
demonstrate have been used, prior to the Acquisition Date, for any Retained 
Product. 

RR. “Product Manufacturing Technology”  means all of the following related to Bonine: 

1. all technology, trade secrets, know-how, formulas, and proprietary information 
(whether patented, patentable or otherwise) related to the manufacture of that 
Product, including, but not limited to, the following:  all product specifications, 
processes, analytical methods, product designs, plans, trade secrets, ideas, concepts, 
manufacturing, engineering, and other manuals and drawings, standard operating 
procedures, flow diagrams, chemical, safety, quality assurance, quality control, 
research records, clinical data, compositions, annual product reviews, regulatory 
communications, control history, current and historical information associated with 
the FDA Application(s) conformance and cGMP compliance, and labeling and all 
other information related to the manufacturing process, and supplier lists; 
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2. all ingredients, materials, or components used in the manufacture of that Product 
including the active pharmaceutical ingredient, excipients or packaging materials; 
and, 

3. 
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absolutely and in good faith, at no minimum price, to an Acquirer that receives the prior 
approval of the Commission, and only in a manner that receives the prior approval of the 
Commission; 

 
provided further, however, that if Respondents have divested the Bonine Assets to 
Wellspring prior to the Order Date, an
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a. the requirements of this Order;  

b. Respondents’  obligations to the Acquirer under the terms of any related 
Remedial Agreement; or  

c. applicable Law;  

5. 
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2. 
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obtaining resolution of any pending patent litigation related to Bonine; 

2. waive conflicts of interest, if any, to allow that Respondent’
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requirements of the Order, and shall exercise such power and authority and carry 
out the duties and responsibilities of the Interim Monitor in a manner consistent 
with the purposes of the Order and in consultation with the Commission. 

2. The Interim Monitor shall act in a fiduciary capacity for the benefit of the 
Commission. 

3. The Interim Monitor shall serve until the date of completion by the Respondents of 
the divestiture of all Bonine Assets and the transfer and delivery of the related 
Product Manufacturing Technology in a manner that fully satisfies the 
requirements of the Orders; 

provided, however, that, the Interim Monitor’s service shall not exceed five (5) 
years from the Order Date unless the Commission decides to extend or modify 
this period as may be necessary or appropriate to accomplish the purposes of the 
Orders. 

E. Subject to any demonstrated legally recognized privilege, the Interim Monitor shall have 
full and complete access to Respondents’  
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Interim Monitor shall report in writing to the Commission concerning performance by 
Respondents of their obligations under the Order; provided, however, beginning ninety 
(90) days after Respondents have filed their final report pursuant to Paragraph VII.B., and 
ninety (90) days thereafter, the Interim Monitor shall report in writing to the Commission 
concerning progress by each Acquirer toward obtaining any necessary approvals to 
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enforced by the Commission, for any failure by Respondents to comply with this Order. 

B. The Commission shall select the Divestiture Trustee, subject to the consent of 
Respondents, which consent shall not be unreasonably withheld.  The Divestiture 
Trustee shall be a Person with experience and expertise in acquisitions and divestitures.  
If Respondents have not opposed, in writing, including the reasons for opposing, the 
selection of any proposed Divestiture Trustee within ten (10) days after notice by the staff 
of the Commission to Respondents of the identity of any proposed Divestiture Trustee, 
Respondents shall be deemed to have consented to the selection of the proposed 
Divestiture Trustee. 

C. Not later than ten (10) days after the appointment of a Divestiture Trustee, Respondent 
shall execute a trust agreement that, subject to the prior approval of the Commission, 
transfers to the Divestiture Trustee all rights and powers necessary to permit the 
Divestiture Trustee to effect the divestiture required by this Order. 

D. If a Divestiture Trustee is appointed by the Commission or a court pursuant to this 
Paragraph, Respondent shall consent to the following terms and conditions regarding the 
Divestiture Trustee’s powers, duties, authority, and responsibilities: 

1. Subject to the prior approval of the Commission, the Divestiture Trustee shall have 
the exclusive power and authority to assign, grant, license, divest, transfer, deliver 
or otherwise convey the assets that are required by this Order to be assigned, 
granted, licensed, divested, transferred, delivered or otherwise conveyed. 

2. The Divestiture Trustee shall have one (1) year after the date the Commission 
approves the trust agreement described herein to accomplish the divestiture, which 
shall be subject to the prior approval of the Commission.  If, however, at the end of 
the one (1) year period, the Divestiture Trustee has submitted a plan of divestiture 
or the Commission believes that the divestiture can be achieved within a reasonable 
time, the divestiture period may be extended by the Commission; provided, 
however, the Commission may extend the divestiture period only two (2) times. 

3. Subject to any demonstrated legally recognized privilege, the Divestiture Trustee 
shall have full and complete access to the personnel, books, records and facilities 
related to the relevant assets that are required to be assigned, granted, licensed, 
divested, delivered or otherwise conveyed by this Order and to any other relevant 
information, as the Divestiture Trustee may request.  Respondent shall develop 
such financial or other information as the Divestiture Trustee may request and shall 
cooperate with the Divestiture Trustee.  Respondent shall take no action to 
interfere with or impede the Divestiture Trustee’s accomplishment of the 
divestiture.  Any delays in divestiture caused by Respondent shall extend the time 
for divestiture under this Paragraph in an amount equal to the delay, as determined 
by the Commission or, for a court-appointed Divestiture Trustee, by the court. 

4. The Divestiture Trustee shall use commercially reasonable efforts to negotiate the 
most favorable price and terms available in each contract that is submitted to the 
Commission, subject to Respondent’s absolute and unconditional obligation to 
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divest expeditiously and at no minimum price.  The divestiture shall be made in 
the manner and to the Acquirer as required by this Order; provided, however, if the 
Divestiture Trustee receives bona fide offers from more than one acquiring Person, 
and if the Commission determines to approve more than one such acquiring Person, 
the Divestiture Trustee shall divest to the acquiring Person selected by Respondent 
from among those approved by the Commission; provided further, however, that 
Respondent shall select such Person within five (5) days after receiving notification 
of the Commission’s approval. 

5. The Divestiture Trustee shall serve, without bond or other security, at the cost and 
expense of Respondents, on such reasonable and customary terms and conditions as 
the Commission or a court may set.  The Divestiture Trustee shall have the 
authority to employ, at the cost and expense of Respondents, such consultants, 
accountants, attorneys, investment bankers, business brokers, appraisers, and other 
representatives and assistants as are necessary to carry out the Divestiture Trustee’s 
duties and responsibilities.  The Divestiture Trustee shall account for all monies 
derived from the divestiture and all expenses incurred.  After approval by the 
Commission of the account of the Divestiture Trustee, including fees for the 
Divestiture Trustee’s services, all remaining monies shall be paid at the direction of 
Respondents, and the Divestiture Trustee’s power shall be terminated.  The 
compensation of the Divestiture Trustee shall be based at least in significant part on 
a commission arrangement contingent on the divestiture of all of the relevant assets 
that are required to be divested by this Order. 

6. Respondent shall indemnify the Divestiture Trustee and hold the Divestiture 
Trustee harmless against any losses, claims, damages, liabilities, or expenses 
arising out of, or in connection with, the performance of the Divestiture Trustee’s 
duties, including all reasonable fees of counsel and other expenses incurred in 
connection with the preparation for, or defense of, any claim, whether or not 
resulting in any liability, except to the extent that such losses, claims, damages, 
liabilities, or expenses result from gross negligence, willful or wanton acts, or bad 
faith by the Divestiture Trustee. 

7. The Divestiture Trustee shall have no obligation or authority to operate or maintain 
the relevant assets required to be divested by this Order; provided, however, that 
the Divestiture Trustee appointed pursuant to this Paragraph may be the same 
Person appointed as Interim Monitor pursuant to the relevant provisions of this 
Order or the Order to Maintain Assets in this matter. 

8. The Divestiture Trustee shall report in writing to Respondent and to the 
Commission every sixty (60) days concerning the Divestiture Trustee’s efforts to 
accomplish the divestiture. 

9. Respondents may require the Divestiture Trustee and each of the Divestiture 
Trustee’s consultants, accountants, attorneys and other representatives and 
assistants to sign a customary confidentiality agreement; provided, however, that 
such agreement shall not restrict the Divestiture Trustee from providing any 
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information to the Commission.  

E. The Commission may, among other things, require the Divestiture Trustee and each of 
the Divestiture Trustee’s consultants, accountants, attorneys and other representatives and 
assistants to sign an appropriate confidentiality agreement related to Commission 
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VI.   

 IT IS FURTHER ORDERED that: 
 

A. Any Remedial Agreement shall be deemed incorporated into this Order. 

B. Any failure by a Respondent to comply with any term of such Remedial Agreement shall 
constitute a failure to comply with this Order.   

C. Respondents shall include in each Remedial Agreement a specific reference to this Order, 
the remedial purposes thereof, and provisions to reflect the full scope and breadth of each 
Respondent’s obligation to the Acquirer pursuant to this Order. 

D. No Respondent shall seek, directly or indirectly, pursuant to any dispute resolution 
mechanism incorporated in any Remedial Agreement, or in any agreement related to 
Bonine a decision the result of which would be inconsistent with the terms of this Order 
or the remedial purposes thereof. 

E. No Respondent shall modify or amend any of the terms of any Remedial Agreement 
without the prior approval of the Commission, except as otherwise provided in Rule 
2.41(f)(5) of the Commission’s Rules of Practice and Procedure, 16 C.F.R. § 2.41(f)(5).  
Notwithstanding any term of the Remedial Agreement(s), any modification or 
amendment of any Remedial Agreement made without the prior approval of the 
Commission, or as otherwise provided in Rule 2.41(f)(5), shall constitute a failure to 
comply with this Order.  

VII.   

 IT IS FURTHER ORDERED that: 
 

A. Within five (5) days of the Acquisition, Respondents shall submit to the Commission a 
letter certifying the date on which the Acquisition occurred. 

B. Within thirty (30) days after the Order Date, and every sixty (60) days thereafter until 
Respondents have fully complied with Paragraphs II.A., II.B., II.C.1.-3., II.D., II.E., and 
II.G., Respondents shall submit to the Commission a verified written report setting forth 
in detail the manner and form in which it intends to comply, is complying, and has 
complied with this Order.  Respondents shall submit at the same time a copy of its report 
concerning compliance with this Order to the Interim Monitor, if any Interim Monitor has 
been appointed.  Respondents shall include in their reports, among other things that are 
required from time to time, a full description of the efforts being made to comply with the 
relevant paragraphs of the Order, including: 

1. a detailed description of all substantive contacts, negotiations, or recommendations 
related to (i) the divestiture and transfer of all relevant assets and rights, and (ii) 
transitional services being provided by the Respondents to the Acquirer; and 

2. a detailed description of the timing for the completion of such obligations. 
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X.  

 IT IS FURTHER ORDERED that this Order shall terminate ten (10) years from the 
Order Date. 
 

By the Commission.   
 
 

Janice Podoll Frankle 
Acting Secretary 

SEAL 
ISSUED: 
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NON-PUBLIC APPENDIX I  
AGREEMENTS RELATED TO THE DIVESTITURE  


