UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS: Edith Ramirez, Chairwoman
Julie Brill
Maureen K. Ohlhausen
Joshua D. Wright
Terrell McSweeny

In the Matter of

GRACO INC,,

a corporation, Docket Na 9350

ILLINOIS TOOL WORKS INC.,
a corporation, and

PUBLIC

ITW FINISHING LLC,
a limited liability company.

N N N N N N N N N N N N

DECISION AND ORDER
[Redacted Public Version]

The Federal Trade Commission (“Commission”), having heretofore issued its
administrative Complaint charg



The Commission dwing thereafter considered the matter and the executed Consent
Agreement, and thereupon issued its Order to Hold Separate and Maintain Assets, and having
accepted the executed Consent Agreement and placed such agreement on the public record for a
period of thirty (30) days, and having duly considered the comments filed by interested persons
pursuant to Commission Rule 2.34, 16 C.F.R. § 2.34, and having modified the Decision and
Order in certain respects, now in further conformity with the procedure freddn § 3.25(f) of
its Rules, the Commission hereby makes the following jurisdictional findings and issues the
following Decision and Order (“Order”):

1. Respondent Graco Inc. is a corporation organized, existing, and doing business under,
and by virtue of, the laws of the State of Minnesota, with its office and principal place of
business located at 8&th Avenue NorthedsMinneapolis, Minnesota 55413.

2. Respondent lllinois Tool Works Inc. is a corporation organized, existing, and doing
business under, and by virtue of, the laws of the State of Delaware, with its office and
princpal place of business located at 3600 West Lakenfg, Glenview, lllinois 60026.

3. Respondent ITW Finishing LLC is a limited liability company organized, existing, and
doing busines under and by virtue of the laws of the State of Delaware, with its office
and principal place of business located at 3600 West Lake Avenue, Glenview, lllinois
60026. ITW Finishing LLC is indirectly wholly owned by lllinois Tool Works Inc.

4, The Federal Trade Commission has jurisdiction of the subject matter of this proceeding
and of the Respondents, and the proceeding is in the public interest.

ORDER
l.

IT IS HEREBY ORDERED that, as used in this Order, the following definitions shall
apply:

A. “Graco” means Graco Inc., its directors, officers, employees, agents, representatives,
successors, and assigns; and its subsidiaries, divisions, groups and affiliates in each case
controlled by Graco, and the respective directors, officers, employees, agents,
represenatives, successors, and assigns of each. After the Acquisition Date, Graco
includes the Liquid Finishing Business Assets. After the Divestiture Date, Graco
excludes the Liquid Finishing Business Assets and any subsidiaries that are divested in
connedion with the divestiture of the Liquid Finishing Business Assets.

B. “ITW” means lllinois Tool Works Inc., its directors, officers, employees, agents,
represetatives, successors, and assigns; and its subsidiaries, divisions, groups and
affiliates in each ase controlled by ITW (including, but not limited to, RespondEwt
Finishing LLC), and the respective directors, officers, employees, agents, representatives,
succesors, and assigns of each.



“Commission” means the Federal Trade Commission.

“3M” means3M Company, a corporation organized, existing and doing business under
and by virtue of the laws of the State of Delaware, with its headquarters address located
at 3M Center, St. Paul, Minnesota 5513D0. The term “3M” includes 3M Innovative
PropertiesCompany.

“3M Agreements” meanthe 3M Settlement Agreement and the 3M Supply and License
Agreement The 3M Agreements are attachedd@pendix 1, Confidential Exhibit 1, to
this Order.

“3M Settlement Agreement” mealtise SettlemenAgreement, dated October 23, 2008,
by and among 3M Compan$M Innovative Properties ies






“Direct Cost” means an amount not to exceed the cost of (almbusive of benefits)
material, travel, and other expenditures to the extent such costs are directly incurred to
provide the relevant asstance, support, or servick the case of Respondentiourly
employees who provide labohg cost of labor shall not exceed the hpwége rate,
together with the prorated cost of benefits, for any such employeése case of
Respondent’s salaried employees who provide labor, the cost of labor shall not exceed
the prorated base salary, together with the prorated cost of bemefaayfsuch

employees.

“Divested Ransburg Powder Finishing Intellectual Property” méd@am&ansburg Powder
Finishing Intellectual Propertycluding, butnot limited to(but specificallyexcluding

the Retained Ransburg Powder Finishing Intellectual Prgpéhe Intellectual Property
identified and described on Appendix 3, Exhibit 2, to this Order. The Divested Ransburg
Powder Finishing Intellectual Property is included in the LFB Powder Finishing
Intellectual Property ang required to be divested by Graco to the Commisajproved
Acquirer pursuant to this Order.

“Divestiture Agreement(s)” means any agreement(s) that receive the prior approval of the
Commissiorbetween Respondent Graco (or between a Divestiture Trustee appointed
pursuant to Paragraph V. of this Order) and a Commisgpneved Acquirer to

purchase the Liquid Finishing Business Assets (including any related agreements,
including but not limited to, a Graco License, an LFB LiceBaek andanyTransitional
Services agreementand allamendments, exhibits, attachments, agreements, and
schedules thereto that have been approved by the Commission.

“Divestiture Date” means the date on which Respondent Graco (or the Divestiture
Trustee) and a Commissi@pproved Acquirer consummate a tiaeteon to divest,

license, assign, grant, transfer, delj\ard otherwise convey the Liquid Finishing
Business Assets completely and as required by Paragraph Il. (or Paragraph V.) of this
Order.

“Gema Powder Finishing Business” means the worldwide bssiokedeveloping,

assembling, manufacturing, distributing, sellingservicing Gemadwvder Fnishing

Products conducted prior to the Acquisition by Respondent, [d\d as it has been

operated by Respondent Graco since the Acquisition, incladlihgisiress activities

relating theretpbut only if and to the extent that such operations and activities are
consistent with Graco’s obligations pursuant to this Order and the Hold Separate. For the
avoidance of doubt, the Gema Powder Finishing Busiiess notnclude thelLiquid

Finishing Businessr the LFB Powder FinishindBusiness. For the further avoidance of
doubt, he Gema Powder Finishing Business was acquired by Respondent Graco in the
Acquisition and is not required to be divested pursuant to ttisrOr

“Gema Powder Finishing Products” means the powder finishing products aechsyst
manufactured, sold, or serviced prior to the Acquisition egg@ndent ITWincluding
but not limited topowder finishing products and sgsts manufactured, sold, arsiced



under the Gema®






DD.

EE.

“LFB Powder Finishing Business” means the worldwide business of developing,
assembling, manufacturing, distributing, selling, or servicing the LFB Powder Finishing
Products conducted prior to the Acquisition by Respondent ITW, and as it has been and is
required to be maintained since the Acquisition pursuant to the requirements of the Hold
Separate, includg all business activities relating thereto

“LFB Powder Finishing Intellectual Property” meaalsDeVilbiss Powder Finishing
Intellectual Propertyandall Divested Ransburg Powder Finishing Intellectual Property
owned or licensed (as licensor or licegsky Resince dVe t50(r)3(,D 0 >>BDC -0 ry)]TJ 12(1)-2rhe






10.

11.

All insurance benefitancluding rights and proceeds;
All rights under warranties and guaranteegress or implied; and

All rights relating to deposits and prepaid expenses, claims for refunds and rights
to offset in respect thereof.
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LL.

MM.

NN.

0OO0.

Finishing Businessll of which is required to be divested by Graco to the Commission-
approved Acquirer pursuant to this Order. The Liquid Finishing Business Intellectual
Property includes, but is not limited to, the Intellectual Property identified and described
on Appendix 1, Exhibit 3and Appendix 6.

“Liquid Finishing Products” means the liquid finishing products and systems
manufactured, sold, or serviced prior to the Acquisition by Respondent ITW, including
but not limited to, liquid finishing products and systems nectured, sld, or serviced
under the Binks®, DeVilbiss®, Ransburg®, and BGK Finishing Systems trademarks or
brand names, and any improvements or additions thereto specifically directed to
developing, assembling, manufacturing, distributing, selling, oicseg liquid finishing
systens and products.

“Person” means any individual, partnership, corporation, business trust, limited liability
company, limited liability partnership, joint stock compatnyst, unincorporated
association, joint ventur@ther entity or a governmental body.

“Prospective Acquirer” means a Person that Respondent Graco (or a Divestiture Trustee)
intends to submit as a Commissiapproved Acquirer to the Commission for its prior
approval pursuant to Paragraph II. (or Paragraph V.) of this Order.

“Ransburg Powder Finishing Intellectual Property”
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SS. “Tangible Personal Property” means all machinery, equipment, tools, furnituoe, offi
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No later than ten (10) days after a request from a Prospective Acquirer, or staff of
the Commission, Respondsrghall provide the Prospectiveduirer with the
following information for each Liquid Finishing Business Employee, as and to the
extent permitted by law:

name, job title or position, date of hiend effective service date;

a specific description of the employee’s responsibilities;

the base salary or current wages;

the most recent bonus paid, aggregate annual compensation for

Respondent ITW's last fiscal yeand current target or guaranteed bonus,

if any;

e. employment status (i.e., active or on leave or disability;tiiolé or part-
time);

f. any other material terms and conditions of employment in regard to such
employee that are not otherwise generally available to simsédgted
employees; and

g. at the Prospective Acquirer’s option, copies of all employee benefit plans

and summary pladescriptions (if any) applicable to the relevant Liquid

Finishing Business Employee.

apop

No later than thirty (30) days before the Divestiture Date, after a request from a
Prospective Acquirer, Respondéitacoshall provide the Prospective Acquirer
with anopportunity (i) to meet, personally and outside the presence or hearing of
any employee or agent of any Respondent, with any Liquid Finishing Business
Employeefor the purpose of discussing potential employmentto inspect the
personnel files and o# documentation relating to any such employee, to the
extent permissible under applicable laws, and (iii) to make offers of employment
to any Liquid Finishing Business Employee.

RespondenGraco shall (i) not interfere, directly or indirectly, with therg or
employing by the Prospective Acquirer of any Liquid Finishing Business
Employee, (ii) not offer any incentive to any Liquid Finishing Business Employee
to decline employment with the Prospective Acquirer, (iii) not make any
counteroffer to any Liquid Finishing Business Employee who receives a written
offer of employment from the Prospective Acquirer; provided, howévar

nothing in this Order shall be construed to require Respof@iaabto terminate

the employment of any employee or prevent Respor@eatofrom continuing

the employment of any employee; (iv) remove any impediments within the
control of Responder@raco that may deter any Liquid Finishing Business
Employee from accepting employment with the Prospective Acquirer, including,
but not limited to, any noitompete or confidentiality provisions of employment
or other contracts with Respond&riaco that would affect the ability of such
employee to be employed by the Prospective Acquirer, and (v) not otherwise
interfere with the recrtinent of any Liquid Finishing Business Employee by the
Prospective Aquirer.
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Until the Divestiture Date, Respondent
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The purpose of the divestiture of the Liquid Finishing Business Assets is to ensure the
continuation of the Liquid Finishing Business Assets as an ongoing, viable business
operating in the same relevant markets in which such assets were competing at the time
of the announcement of the Acquisition by Respondents, and to remedy the lessening of
competition resulting from the Acquisition as alleged in the Commission’s Complaint.

.
IT IS FURTHER ORDERED that:

Respondents shall (i) keep confidential and not disclose (including with respect to
Respondents’ employees) and (ii) not use for any reason or purpose, any Confidential
Business Information pertaining to the Liquid Finishing BusingesLFB Powder
Finishing Business, and th&uid Finishing Business Assets; provided, howetreat

the Respondents may disclose or use such Confidential Business Information:

1. In the course of performing their obligations as permitted under this Order or the
Hold Separate, including as necessary to effect the marketing and divestiture of
the Liquid Finishing Business Assets pursuant to Paragraph Il. of this Order and
the provision of Transitional Services; provided furilibat Respondents’
employees who provide support services unierold Separate or Transitional
Services under the Divestiture Agreengsptor who staff the Hold Separate
Business, shall be deemed to be performing obligations under this Order or the
Hold Separate.

2. In the course of performing their obligations untter Divestiture Agreeme(s);

3. To enforce the terms of the Divestiture Agreer{@mnr to prosecute or defend
against any dispute or legal proceeding;

4. To comply with financial reporting requirements, obtain legal advice, defend legal
claims, enforce aains threatened or brought against the Liquid Finishing
Businessthe LFB Powder Finishing Business,tbe Liquid Finishing Business
Assets, or as required by applicable law, regutatiand other legal requirements
(including in connection with tax returns, reports required by securities laws and
payroll, benefitsor personnel reports or information) or in overseeing compliance
with policies and standards concerning health, saé@iy environmental aspects
of the operation of theiguid Finishing Business and the LFB Powder Finishing
Business and the integrity of the Liquid Finishing Business
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6. As otherwise permitted by the Commission stéfis Order, the Hold Separate, or
the Divestiture Agreement(s)

If the disclosure or use of any Confidential Business Information is permitted to
Respondentemployeesor to any other Person under Paragraph Ill.A. of this Order, then
Respondents shall limit such informatibGponly to thoseemployees or other Persons

who require such information for the purposes permitted under Paragraph Ill.A., (ii) only
to the exént suchnformation is required, and (iignly after such employees or other
Persons have signed an agreement in writing to maintain the confidentiality of such
information.

Respondents shall enforce the terms of this Paragrapats iibtheir employees ahany

other Person and take such action as is necessary to causé thaahemployees and

any other Person to comply with the terms of this Paragrapimtluding

implementation of access and data controls, training of ¢nenmoyeesand all other

actions that Respondents would take to protect their own trade secrets and proprietary
information.

V.
IT IS FURTHER ORDERED that:

The Divestiture Agreement(s) shall not limit or contradict, or be construed to limit or
contradict, the terms of this @er, it being understood that nothing in this Order shall be
construed to reduce any rights or benefits of the Commisgiproved Acquirer or to
reduce any obligations of the Respondents under girelerments.

The Divestiture Agreemefs) shall be incorporated by reference into this Order and
made a part hereof.

RespondenGraco shall comply with all provisions of tBevestiture Agrements), and
any breach by Responddataco of any term of such agreement shall constitute a
violation of this Order. Ifny term ofa Divestiture Agreement varies from the terms of
this Order (“Order Term”), then to the extent that Respon@eato cannot fully comply
with both terms, the Order Term shall determine Respor@@eto’s obligations under
this Order. Any failire by Respondei@raco to comply with any term afDivestiture
Agreement shall constitute a failure to comply with this Order.

RespondenGraco shall not modify or amend any of the terms oftivestiture

Agreemen{s) without the prior approval of the Commission, except as otherwise
provided in Rule 2.41(f)(5) of the Commission’s Rules of Practice and Procedure, 16
C.F.R. 8 2.41(f)(5). Notwithstanding any paragraph, section, or other provision of the
Divesiture Agreement, any modification of the Divestiture Agreement without the prior
approval of the Commission, or as otherwise provided in Rule 2.41(f)(5), shall constitute
a faiure to comply with this Order.
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The Commission or, in the case af@urtappointed Divestiture Trustee, the court, may
on its own initiative or at the request of the Divestiture Trustee issue such additional
orders or directions as may be necessary or appropriate to accomplish the divestiture
required by this Order.

VI.
IT IS FURTHER ORDERED that:

Within thirty (30) days after the date this Order becomes final and every thirty (30) days
thereafter until Respondenihave fully complied with the provisions of Paragraiplasnd

V of this Order, Respondenshall submit to the Commission a verified written report
setting forth in detail the manner and form in which they intend to comply, are
complying, and have complied with this Order, and the Hold Separate. Respondent
Graco shall include irts compliance reports, amonther things that are required from
time to time, a full description of the efforts being made to comply with this Order and
with the Hold Separate, including a description of all substantive contacts or negotiations
relating to the divestiture and approval, and the identities of all parties contacted.
Respondents shall include in their compliance reports copies, other than of privileged
materials, of all written communications to and from such parties, all internal
memoranda, and all reports and recomdiagions concerning the divestiture and

approval, and, as applicable, a statement that the divestfipreved by the Commission
hasbeen accomplished, including a description of the manner in which Respondent
Gracocompleted such divestiture and the date the divestiture was accomplished.

One (1) year after the date this Order becomes fredpondents, arahnudly thereafter

for the next five (b years on the anniversary of the date this Order becomes final, and at
such other times as the Conssion mayequest, Responde@traco shall file a verified
written report with the Commission setting forth in detail the manner and form in which
it has complied and is complying with the Order and any Divestiture Agreement.

VII.

IT IS FURTHER ORDERED that RespadentGraco shall notify the Commission at

least thirty (30) days prior to:

A.

B.

C.

Any proposed dissolution of Respond@racq
Any proposed acquisition, merger consolidaion of Respondertracq or
Any other change in Responddatacq including, but notimited to, assignment and the

creation or dissolution of subsidiaries, if such change might affect compliance obligations
arising out of this Order.
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