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THEREFORE, IT IS ORDERED as follows: 

FINDINGS 

1. This Court has jurisdiction over this matter. 

2. Settling Defendants waive any claim that they might have under 

7 
the Equal Access to Justice Act, 28 U.S.C. § 2412, concerning the 

8 prosecution of this action through the date of this Stipulated Order, and 

9 
agree to bear their own costs and attorney's fees. 

10 

11 3. Settling Defendants and the Commission waive all rights to 

12 appeal or otherwise challenge or contest the validity of this Stipulated 
13 

14 Order. 

15 

16 

4. Entry of this Stipulation and 
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1 consumer bank or credit card account data for use in connection with the 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

debiting, charging, or accessing of a consumer's bank or credit card 

account; monitoring, tracking, and reconciling payments, returns, and 

chargebacks; providing pre-authorization, post-authorization, and refund 

services to merchants; and disbursing funds receipts to merchants. 

2. "Clearly and prominently" means as follows: 

A. In print communications, the disclosure shall be 

presented in a manner that stands out from the accompanying text, so that 

it is sufficiently prominent, because of its type size, contrast, location, or 

other characteristics, for an ordinary consumer to notice, read and 

comprehend it; and 

B. Regardless of the medium used to disseminate it, the 

disclosure shall be in understandable language, size, and syntax. Nothing 

contrary to, inconsistent with, or in mitigation of the disclosure shall be 

21 used shall a 2ommunications, s 8.2686 
(845.7685 T0 5.38)Tj
0.0306 Tc 2.3780 11 88.2686 245.7685 119.8. 
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1 manages or controls the business; and (2) the business is engaged, directly 

2 
or indirectly, in the advertising, marketing, promotion, offering for sale, 

3 

4 sale, or lease of any Card Payment Processing Goods or Services, are 

5 prohibited from: 
6 

7 
A. Failing to take reasonable steps sufficient to monitor and ensure 

8 that all employees and sales agents comply with this Stipulated Order. 

9 
Such steps shall include the following: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

B. 

1. Establishing and maintaining a procedure for receiving and 

responding to merchant complaints; 

2. Ascertaining the number and nature of merchant complaints 

regarding transactions in which each employee or sales agent 

is involved; 

3. Promptly investigating fully any merchant complaint 

received by any business to which this Section applies; and 

4. Taking corrective action with respect to any sales agent or 

employee whom Settling Defendants determine is not 

complying with this Stipulated Order. 

Before any merchant signs any contract with Settling 

Defendants, Settling Defendants' sales agents shall provide the merchant 
27 

28 with a separate document setting forth all fees, charges, and rates to be 
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1 assessed or debited in connection with any contracts for Settling 

2 
Defendants' Card Payment Processing Goods or Services unless prohibited 

3 

4 by the sponsoring bank or participating independent sales organization 

5 ("ISO"). 
6 

7 
III. 

8 

9 

IT IS FURTHER ORDERED that Defendant Kyle Lawson Dove 

hereby assigns to the Commission all of his right, title and interest in that 
10 

11 certain Promissory Note, dated July 8, 2013 from defendant Merchant 

12 Services Direct, LLC, on which Merchant Services Direct, LLC, owes the 
13 

14 principal amount of six hundred ninety-five thousand sthousand hundred whicove 
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1 individually or collectively with any other Defendant is the majority owner 

2 
or controls directly or indirectly, and Boost Commerce, Inc., must deliver a 
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1. Each Settling Defendant must: (a) identify the primary 



Case 2:13-cv-00279-TOR    Document 147    Filed 11/25/14

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

business for which he performs services whether as an employee 

or 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
C. 

business activity, including any Card Payment Processing 

business for which he performs services, whether as an 

employee or otherwise, and any Card Payment Processing entity 

in which he has any ownership interest, and identify the name, 

physical address, and any Internet address of the business or 

entity. 

Each Settling Defendant must submit to the Commission notice 

11 of the filing of any bankruptcy petition, insolvency proceeding, or similar 

12 proceeding by or against such Settling Defendant within fourteen (14) days 
13 

14 of its filing. 

15 

16 

D. Any submission to the Commission required by this Order to be 
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1 Bureau of Consumer Protection, Federal Trade Commission, 600 

2 
Pennsylvania Avenue NW, Washington, DC 20580. The subject line 

3 

4 must begin: FTC v. Merchant Services Direct, LLC, et al., (FTC Matter 

5 No. X130053). 
6 

7 
VI. 

8 

9 

IT IS FURTHER ORDERED that Settling Defendants must create 

certain records for five ( 5) years after entry of the Stipulated Order, and 
10 

11 retain each such record for five (5) years. Specifically, Boost Commerce, 

12 Inc., and Kyle Lawson Dove, for any Card Payment Processing business 
13 

14 that such Settling Defendant, individually or collectively with any other 

15 Defendants, is a majority owner or controls directly or indirectly, must 

16 

1 17 

18 

19 

20 

21 

create and retain the following records: 

A. Accounting records showing the revenues from all Card 

Payment Processing Goods or Services sold; 

B. Personnel records showing, for each person providing services, 

22 whether as an employee or otherwise, that person's: name, addresses, and 
23 

24 
telephone numbers; job title or 8 a s  . 0 3 5  T c  2 5 2 2 2  0  T d 
 (  1 1 2 . 8 5 8 6  1 8 6 . 5 3 8 5  T m 
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1 c. Records of all merchant or consumer complaints and refund and 

2 
cancellation requests, whether received directly or indirectly, such as 

3 

4 through a third party, and any response; 

5 

6 

D. All records necessary to demonstrate full compliance with each 

7 
provision of this Stipulated Order, including all submissions to the 

8 Commission; and 

9 

10 

11 

12 

13 

14 

15 

16 

E. A copy of each unique contract, addendum to such contract, 

advertisement, training material, or other marketing material. 

VII. 

IT IS FURTHER ORDERED that, for the purpose of monitoring 

Settling Defendants' compliance with this Stipulated Order, including the 

financial representations upon which the Commission relied in negotiating 
17 

18 this Stipulated Order: 

19 
A. Within thirty (30) days of receipt of a written request from a 

20 
21 representative of the Commission, each Settling Defendant must: submit 

22 additional compliance reports or other requested information, which must 
23 

24 
be sworn under penalty of perjury; appear for depositions; and produce 

25 documents for inspection and copying. The Commission is also authorized 

26 
to obtain 
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1 (including telephonic depositions), 31, 33, 34, 36, 45, and 69;provided that, 

2 
Settling Defendants, after attempting to resolve a dispute without court 

3 

4 action and for good cause shown, may file a motion with this Court seeking 

5 

6 

7 

an order for one or more of the protections set forth in Rule 26 (c). 

B. For matters concerning this Stipulated Order, the Commission is 

8 authorized to communicate directly with each Settling Defendant. Settling 

9 
Defendants must permit representatives of the Commission to interview any 

10 

11 employee or other person affiliated with any Settling Defendant who has 

12 
agreed to such an interview. The person interviewed may have counsel 

13 

14 present; and 

15 

16 

c. The Commission may use all other lawful means, including 

posing, through its representatives as prospective customers, suppliers, or 
17 

18 other individuals or entities, to Settling Defendants or any individual or 

19 
entity affiliated with Settling Defendants, without the necessity of 

20 

21 identification or prior notice. Nothing in this Stipulated Order limits the 

22 Commission's lawful use of compulsory process, pursuant to Sections 9 and 
23 

24 
20 of the FTC Act, 15 U.S.C. §§ 49, 57b-1. 

25 

26 

27 

28 
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vm. 

IT IS FURTHER ORDERED that this Court retains jurisdiction of 

4 this matter for pwposes of construction, modification, and enforcement of 

5 this Stipulated Order. 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

.27 

28 

IT IS SO ORDERED this 25th day of_N_o_ve_m_b_er ___ ..:~ 2014. 

The Honorable Thomas 0 . Rice 
United States District Judge 

SO STIPULATED AND AGREED: 

FOR DEFENDANTS: 

Individually and as Principal o fendant Boost Commerce, Inc. · 

MICHAEL A. THURMAN 
Thurman Legal 
1055 E. Colorado 
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Telephone: (509) 321-5930 
Email: ryahne@pklawyers.com 

Counsel for Defendants Kyle Lawson Dove and Boost Commerce, Inc. 

V\mECOMMIS.SION: 
NADINE SAMTER, WA Bar# 23881 
JENNIFER LARABEE, CA Bar# 163989 
ELEANOR DURHAM, Maryland Bar 

Counsel for Plaintiff Federal Trade Commission 
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