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THE HONORABLE JOHN C. COUGHENOU
UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE
FEDERAL TRADE COMMISSION CASE NO.C141038JCC
Plaintiff ORDERDENYING DEFENDANT
’ $03%=21TMOTION TO DISMISS
V.
AMAZON.COM, INC,,
Defendant.
This matter comes before the Court'ad | HQ G D Q W | VisiRiBSWLfRiIQre\td Rta@
aclaim(Dkt. No.7) 3ODLQWLIIfV UHVSRQVH 'NW 1R DQQG
The
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. MOTION TO DISMISS, M ATERIALS CONSIDERED

A. Standard for Motion to Dismiss UnderFed. R. Civ. P 12(b)(6)

S7TR VXUYLYH D PRWLRQ WR GLVPLVV D FRPSODLZQ(
DFFHSWHG DV WUXH WR pVWDWH D F O Bdh&rofiWwRghalHZ56.- H
U.S. 662, 678 (2009) (quotirell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). A
FRPSODLQW KDV VWDWHG D FODLP 3SODXVLEOH RQ L\
the court to draw the reasonable inference that the defendant is liable for the misconduct
D O O HdJ.Hlt& plaintif is obligated to provide grounds for his entitlement to relief that am
to more than labels and conclusions or a formulaic recitation of the elements of a cause ¢
Bell Atl. Corp. v. Twombly 8 6 3 >T@KH SQHBGLQJ
DQQRXQFHV GRHV QRW UHTXLUH pGHWDLOHG IDFWXD
unadorned, thelefendanunlawfully-harmed PH D F F X MdbaN 38 @.S. at 678.

As Amazonhasnot filed an answer to the complaint, its motion to dismiss fturéato

state a claim is timely. Fed. R. Civ. P. 12(b).

B. Documents, QFRUSRUDWHG LQ WKH &RXUWYV S5HYL

The parties dispute whether the Court may consitsstocumentsttached to3 PD ] R ¢
motion to dismissSee Dkt. No. 7, pp. A8; Dkt No. 11, pp. 1% 37KLV &RXUW 6K
&RQVLGHU WKH ([KLELWVTiéRochiREhis€ e ¥ollowsW LR Q 7

(A) $ P D]R@rfn¥ and conditionsf use;

(B) The Amazon Appstore coitbns of use;

(©)(1) AscreenshatlepictingD FKLOGUHQ 1Vt $hgSSteriy endiksG 33 H
description;

DW P X VW

WKDW

VV IDFH

ount
f action.
VWDQGTE

O DOOH.

HZ

PRIV

(RXOG 1

(C)2)AVFUHHQVKRW GHSLFWL®ESBIP G3HMVE6XKRS 'BIWRUO V"

link;
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(C)(3) Ascreenshot confirming a recentapp purchasand showin@ 33 DUH QW D
&RQWUROANG EXWWRQ

(D) Copies of customeFRPSODLQWY DQG $PD]JRQTV UHVSR(

Dkt. No. 7, pp. 3185.

When ruling on a motion to dismiss under Fed. R. Civ. P. 12(b)(6), a district court |
not typically consider evidence outside the pleadings without converting the motion into &
56 motion br summary judgment.S. v. Ritchie, 342 F.3d 903, 908 (9th Cir. 2003). Howeve|
GRFXPHQWYV WKDW DUH 3LQFRUSRUDWHG E\ UHIHUHQH
are takemmaybe considered without conversion into a Rule 56 motihr(citing Van Buskirk v.
CNN, 284 F.2d 977, 908 (9th Cir. 2002)

7TKH GRFWULQH RI1 3LQFR U Slieenbrii¢uldte@n EaridusivwaysOdups
typically require that @ocument beYeferred to extensivelyin the complainbr 3IRUP WK
EDVLV™ RI W Kdbd-drizidéddmhtagpdrated by referencRitchie, 342 F.3d at 908An

LQVXUDQFH FRYHUDJH SODQ :IRUPV vévetg&mld hawspRperD
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customeiconfusion around kapp charges. Dkt. No. 1, 11 8, 15, 23, 27, 28, 294800 other
tme GRHVY WKH FRPSODLQW XVH WKH SBkKLDNU.H.3H[SUHVV

Amazon makes much of this word choice. Amazon argues that thattdr@ps to
SOHILFOOMMALIDWLRQ " DQG DVNV WKH &RXUW WR EH
member of the U.S. House of Representatoree FDXWLRQHG DJDLQVW DQ
Dkt. No.7, pp.1, 7. Amazon insists that to require expressRUPHG FRQVHQW LV
WR D QHZ DQG XQMXVWLatlBHG OHJDO VWDQGDUG

The FTC argues that thise of theSKUDVH SH[SBH& W RQMH Q WDktL \f
No. 11, pp. 145.TheFTCindicatesWKDW 3WKH DOOHJDWLRQWVKBDN\S
LQIRUPHG FRQVHQWY LV DQRWKHU ZD\ RI VWDWLQJ W
Id. at 14.TheFTC further contendsSN KDW WKH SKUDVH 3H][ SrubMMJjally le! R
used interchangeably with the conceptadfthorizaton.” Id. at 15.

Amazon disputes this assessmantjuing that the terngave independent legal
meaningsandthe confusion of terms renders the complaint fundamentally flawed such tha
dismissal is propeDkt. No. 12, p. 2.

B. There is not a Meaningful Legal Difference Between the Terms

&RXUWYVY URXWLQHO\ XVH WKH WHUPYV 3FRQ 8ad, @4V~
FTC v. Willms, 2011 WL4103542, at *9 (W.D. Wash. Sept. 13, 2011) (using the words
interchangeably whildiscussinghe FTC Act);FTC v. Kennedy, 574 F. Supp. 2d 714, 719 (S|
Tex. 2008) (both words used throughout opinion regartilegnarketing practicesiTC v.

Ideal Fin. Solutions, Inc. o DW " 1HY -XQH T

complaint and using the twoonds interchangeably witlut comment).

While Amazon contends that the words represent different legal standards, it cites
ORDER DENYING DEFEND$ 17 $0$=2196

MOTION TO DISMISS
PAGE- 8

LQIRUP

EVHQV LV

SRYHUTJI

SWR KR

KDUPO

BHP\DY R Q

KDW LW

RUPHG F

[

DQG 3D)

D.

XRWLQJ

only







© 00 N o o A w N e

N N N N N NN P B PR R R R R R
O O N W N B, O © o ~N oo ;N W N B O

:KLOH FRXUWV VKRXOG ORRN WR DQ\ GHFHSWLRQ RQ

G LV SR \Md. Mok i¥ actual knowledge on the part of the consumer a requirement to estg
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Amazon argues that its customers have notice-apmpurchases and the opportunity
block purchases with parental controls, and therefore the injuries to customers were reas
avoidable.

(a) Notice

The omplaint acknowledges that users downloading appgect to irapp purchases a
notified of thepossibilityof in-app purchasefkt. No. 1, p. 6. This warning aboutapp
SXUFKDVHV RFFXUV SEHORZ WKH IROG ~ PHDQLQJIXVH
Attachment C(1), which the Courtmrsiders in reviewing the motion to dismiss, also include
GHVFULSWLRQ RI D SDUWLFXODU DSS
No. 7, pp. 1658 H09.

This acknowledgment, however, does not mean Amazon customers made d free g
informed choice to submit themselves to the risknedpp purchases. Themplaint indicates
WKDW WKHVH (EHORZ WKH IROG" ZDust@med Withalitstrélling Q D
down. Dkt. No. 1, p. 6. @ily a year and a half after launching thep&toredid Amazon add an

DGGLWLRQDO ZDUQ LKeywDHY WwimvIoRTUdre RRimdng factual question a
to how weltinformed customers were about which apps includegpmpurchasing.

Furthermore, theomplaint suggestnot all users were aware of timeapppurchase
they were making$Q LQLWLDO 3&KDUJH 3RSXS’ L V-afplpurhade t&ké
SODFH ZKLFK D FKLOG FDQ FOHDU ER FONWNLIQRI D BX
complaint DOOHJHV 3>L@Q PDQ\ LQVWDQFHV RQFH D XVH
request any further action before it bills the account holder for the correspondh&i8 F K I

Id. Until March 2012, thea@mplaint alleges, Amazon did not require ag@ord to be entered

the account holder for an-app purchase to go throudd. at 7.
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(b) Parental Controls
$PD]JRQYV DUJXPHQW WKDW SDUHQW D Gapppp@ahddds @
not validly conglered on the motion to dismisBhe complairt makes no mention of parental
controls.See generally Dkt. No. 1.Nor is Attachment C(3), showind® 33DUHQWDO &
button, FRQVLGHUHG LQ WKH &RXUWYV UHYLHZ
Though notice of irapp purchases and the possibility of parental controlshavag
enabledsome customers to avaigtapp purchases, ttiactspresently before the Coudto not

suggest so much care and clarity as to warran

ORDER DENYING DEFEND$17 $0$=2116
MOTION TO DISMISS
PAGE- 15

V SURYL

RQWURC




Case 2:14-cv-01038-JCC Document 14 Filed 12/01/14 Page 16 of 18



© 00 N o o A w N e

N N N N N NN P B PR R R R R R
O O N W N B, O © o ~N oo ;N W N B O

The omplaint alleges sufficient facts render ifplausible thatustomer injuriesvere
not outweighed by thigaguely articulatetbenefit
V. INJUNCTIVE RELIEF

Amazonargues that injunctive relief is inappropriséecause it tookneasures tomprove
its inrapp purchasing experience. Dkt. No. 7, p. A8 omplaint acknowledgehose measure
Whether or not the steps taken by Amagoite launching its Appstoreve cured all related
unfair billing practices is a question of fact not propeelsolved on a motion to dismi€sven if
the unlawful practices have ceased, the Ninth Circuit has established that injunctive relief

still be appropriate-ed. Trade Comm'n v. John Beck Amazing Profits LLC, 888 F. Supp. 2d

1006, 1012 (C.D. Cal. 2012)I]t is well-established that the court's power to grant such relj

survives discontinuance of the illegal conduct, and because the purpose is to prevent futu
violations, injunctive relief is appropriate when there is a cognizable danger of recurrent

violation, something more than the mere possibilify.

may

ief

ire

The specific terms of an injunction would be more properly resolved if necessary at the

conclusion of litigation.

VI. CONCLUSION

Considering theomplaintand thedocuments it incorporates by referenite Court
finds that the FTC does not bring this suit under a new legal principle, and that it alleges
sufficient facts to create a plausible claim for relief under Section 5 of the FTC Act.

For the foregoing reasonSHIHQGD QW ®&biRQ TV
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DATED this 1stday ofDecember 2014

John C. Coughenour
UNITED STATES DISTRICT JUDGE
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