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I. BACKGROUND  

 On August 24, 2015, the United States filed a Complaint against Third Point Offshore 

Fund, Ltd. (“Offshore”), Third Point Ultra, Ltd. (“Ultra”), Third Point Partners Qualified L.P. 

(“Qualified”) (collectively, “the Defendant Funds”), and Third Point LLC (together with the 

Defendant Funds collectively, “Defendants”) related to the Defendant Funds’ acquisitions of 
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without public notice.  In those situations, the agencies’ only recourse was to sue to unwind the 

parties’ merger.  The combined entity usually had the incentive to delay litigation, and years 

often passed before the case was adjudicated and relief was pursued or obtained.  During this 

extended time, consumers were harmed by the reduction in competition between the merging 

parties and, even after the court’s adjudication, effective relief was often impossible to achieve.  

Congress enacted the HSR Act to address these problems and to strengthen and improve antitrust 

enforcement by giving the agencies an opportunity to investigate certain large acquisitions before 

they are consummated.   

As alleged in the Complaint, the Defendant Funds each acquired voting securities of 

Yahoo in excess of the $66 million statutory threshold then in effect without complying with the 

pre-
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LLC was prepared to join the board of Yahoo (i.e.
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thereof. 

II.  COMPLIANCE WITH THE APPA  
 

The APPA requires a sixty-day period for the submission of written comments relating to 

the proposed Final Judgment, 15 U.S.C. § 16(b).  In compliance with the APPA, the United 

States filed the CIS with the Court on August 24, 2015, and published the proposed Final 

Judgment and CIS in the Federal Register on 
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(B) the impact of entry of such judgment upon competition in the relevant market or 
markets, upon the public generally and individuals alleging specific injury from the 
violations set forth in the complaint including consideration of the public benefit, if 
any, to be derived from a determination of the issues at trial. 

 
15 U.S.C. § 16(e)(1)(A)-(B).  In considering these statutory factors, the court’s inquiry is 

necessarily a limited one as the government is entitled to “broad discretion to settle with the 

defendant within the reaches of the public interest.”  United States v. Microsoft Corp., 56 F.3d 

1448, 1461 (D.C. Cir. 1995); see generally United States v. SBC Commc’ns, Inc., 489 F. Supp. 

2d 1 (D.D.C. 2007) (assessing public interest standard under the Tunney Act); United States v. 

InBev N.V./S.A., 2009-2 Trade Cas. (CCH) ¶76,736, 2009 U.S. Dist. LEXIS 84787, No. 08-1965 

(JR), at *3 (D.D.C. Aug. 11, 2009) (noting that the court’s review of a consent judgment is 

limited and only inquires “into whether the government’s determination that the proposed 

remedies will cure the antitrust violations alleged in the complaint was reasonable, and whether 

the mechanisms to enforce the final judgment are clear and manageable”). 

As the United States Court of Appeals for the District of Columbia has held, under the 

APPA, a court considers, among other things, the relationship between the remedy secured and 

the specific allegations set forth in the government’s complaint, whether the decree is sufficiently 
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consent decree must be left, in the first instance, to the discretion of the Attorney General.  
The court’s role in protecting the public interest is one of insuring that the government 
has not breached its duty to the public in consenting to the decree.  The court is required 
to determine not whether a particular decree is the one that will best serve society, but 
whether the settlement is “within the reaches of the public interest.”  More elaborate 
requirements might undermine the effectiveness of antitrust enforcement by consent 
decree. 

 
Bechtel, 648 F.2d at 666 (emphasis added) (citations omitted).2  In determining whether a 

proposed settlement is in the public interest, the court “must accord deference to the 

government’s predictions about the efficacy of its remedies, and may not require that the 

remedies perfectly match the alleged violations.”  SBC Commc’ns, 489 F. Supp. 2d at 17; see 

also Microsoft, 56 F.3d at 1461 (noting the need for courts to be “deferential to the government’s 

predictions as to the effect of the proposed remedies”); United States v. Archer-Daniels-Midland 

Co., 272 F. Supp. 2d 1, 6 (D.D.C. 2003) (noting that the court should grant due respect to the 

United States’s “prediction as to the effect of proposed remedies, its perception of the market 

structure, and its view of the nature of the case”); United States v. Republic Servs., Inc., 723 F. 

Supp. 2d 157, 160 (D.D.C. 2010) (finding that “[i]n light of the deferential review to which the 

government’s proposed remedy is accorded, [an] argument that an alternative remedy may be 

comparably superior, even if true, is not sufficient basis for finding that the proposed final 

judgment is not in the public interest”). 

Courts have greater flexibility in approving proposed consent decrees than in crafting 

their own decrees following a finding of liability in a litigated matter.  “[A] proposed decree 

must be approved even if it falls short of the remedy the court would impose on its own, as long 

                                                 
2 Cf. BNS, 858 F.2d at 464 (holding that the court’s “ultimate authority under the [APPA] is limited to approving or 
disapproving the consent decree”); United States v. Gillette Co., 406 F. Supp. 713, 716 (D. Mass. 1975) (noting that, 
in this way, the court is constrained to “look at the overall picture not hypercritically, nor with a microscope, but 
with an artist’s reducing glass”).  See generally Microsoft, 56 F.3d at 1461 (discussing whether “the remedies 
[obtained in the decree are] so inconsonant with the allegations charged as to fall outside of the ‘reaches of the 
public interest’”).  
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as it falls within the range of acceptability or is ‘within the reaches of public interest.’”  United 

States v. Am.  Te. & Tel. Co., 552 F. Supp. 131, 151 (D.D.C. 1982) (citations omitted) (quoting 

United States v. Gillette Co., 406 F. Supp. 713, 716 (D. Mass. 1975)), aff’d sub nom. Maryland 

v. United States, 460 U.S. 1001 (1983); see also United States v. Alcan Aluminum Ltd., 605 F. 

Supp. 619, 622 (W.D. Ky. 1985) (approving the consent decree even though the court would 

have imposed a greater remedy).  Therefore, the United States “need only provide a factual basis 

for concluding that the settlements are reasonably adequate remedies for the alleged harms.”  

SBC Commc’ns, 489 F. Supp. 2d at 17; Republic Servs., 723 F. Supp. 2d at 158 (entering final 

judgment “[b]ecause there is an adequate factual foundation upon which to conclude that the 

government’s proposed divestitures will remedy the antitrust violations alleged in the 

complaint”).   

Moreover, in its 2004 amendments to the Tunney Act,3 Congress made clear its intent to 

preserve the practical benefits of utilizing consent decrees in antitrust enforcement, stating:  

“[n]othing in this section shall be construed to require the court to conduct an evidentiary hearing 

or to require the court to permit anyone to intervene.”  15 U.S.C. § 16(e)(2).  The language wrote 

into the statute what Congress intended when it enacted the Tunney Act in 1974, as Senator 

Tunney explained: “[t]he court is nowhere compelled to go to trial or to engage in extended 

proceedings which might have the effect of vitiating the benefits of prompt and less costly 

settlement through the consent decree process.”  119 Cong. Rec. 24,598 (1973) (statement of 

Senator Tunney).  Rather, the procedure for the public interest determination is left to the 
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proscribed by precedent and the nature of Tunney Act proceedings.”  SBC Commc’ns, 489 F. 

Supp. 2d at 11.4 

The United States alleged in its Complaint that the Defendant Funds each acquired in 

excess of $66 million in voting securities of Yahoo without complying with the pre-merger 

notification and waiting period requirements of the HSR Act.  The Complaint further alleges that 

the Defendant Funds could not rely on the HSR Act’s investment-only exemption because, at the 

time of the acquisitions, they were engaging in activities that evidenced an intent inconsistent 

with the exemption.  The remedy in the proposed Final Judgment contains injunctive relief 

designed to prevent future violations of the HSR Act by setting forth specific prohibited conduct, 

requires that the Defendants maintain an HSR compliance program, and provides access and 

inspection procedures to enable the United States to determine and ensure compliance with the 

proposed Final Judgment. 

The public has had the opportunity to comment on the proposed Final Judgment as 

required by law, and no comments have been submitted.  There has been no showing that the 

proposed settlement constitutes an abuse of the United States’s discretion or that it is not within 

the zone of settlements consistent with the public interest. 

IV.  CONCLUSION 

For the reasons set forth in this Motion and Memorandum and the CIS, the Court should 

find that the proposed Final Judgment is in the public interest and should enter the proposed 

                                                 
4 See United States v. Enova Corp., 107 F. Supp. 2d 10, 17 (D.D.C. 2000) (noting that the “Tunney Act expressly 
allows the court to make its public interest determination on the basis of the competitive impact statement and 
response to comments alone”); United States v. Mid-Am. Dairymen, Inc., 1977-1 Trade Cas. (CCH) ¶ 61,508, at 
71,980 (W.D. Mo. 1977) (“Absent a showing of corrupt failure of the government to discharge its duty, the Court, in 
making its public interest finding, should . . . carefully consider the explanations of the government in the 
competitive impact statement and its responses to comments in order to determine whether those explanations are 
reasonable under the circumstances.”); S. Rep. No. 93-298, 93d Cong., 1st Sess., at 6 (1973) (“Where the public 
interest can be meaningfully evaluated simply on the basis of briefs and oral arguments, that is the approach that 
should be utilized.”). 
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Final Judgment without further proceedings.  The United States respectfully requests that the 

proposed Final Judgment, attached hereto as Exhibit 2, be entered at this time. 

 

Dated:  December 4, 2015 Respectfully Submitted, 

 

   
  _______/s/ Kenneth A. Libby________ 
  Kenneth A. Libby 
  Special Attorney 
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