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JURISDICTION

The FTC concurs with the statememnfjurisdiction in AT&T'’s brief,

INTRODUCTION

AT&T promised millions of itssmartphone customers “unlimited”
mobile data usage each month. Buewla customer ereded an arbitrary
data-use ceiling, AT&T “throttled” the sed of data transmission for the rest
of the month, which degraded theality of the service and made many
common applications virtually unusablBecause AT&T did not adequately
disclose the throttling program or it§exts on service, the FTC sued it for
unfair and deceptive practicesviolation of the FTC Act.

AT&T moved to dismiss, claiming im
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even if the FTC has authority toferce the FTC Acagainst non-common-
carrier lines of business, the FCC’sler stripped the FTC of power over a
newly designated common-carrier service.

The district court rejected both arguntenlt held that the language of
the common carrier exception—in parti@ylthe established meaning of the
term “common carrier” when the exdem was adopted in 1914—as well as
the history and prior application tife exception all demonstrate that it
applies to a company only to the exttéhat it is actually engaged in
common-carrier activity. The exceptidius does not shield AT&T’s mobile
data service. The court also heldttthe FCC’s order does not defeat the
FTC’s case. Those decisions weogrect and should be affirmed.

QUESTIONS PRESENTED

1. Whether the common carrier exception shields AT&T’s non-
common-carrier lines of busss from FTC enforcement.

2.  Whether FCC regulation of AIT’s mobile data service
precludes FTC enforcement of the FTQt Against AT&T’s violations of the
Act.

3.  Whether the FCC'’s prospective rassification of mobile data as
a common-carrier service retroactiv@nmunizes AT&T from liability for

FTC Act violations committed beffe the order’s effective date.
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STATUTES

Relevant statutes arepr@duced in the Addendum.

STATEMENT OF THE CASE
A. AT&T’s Throttling Of Data Service

In 2007, AT&T became the exclusipeovider of mobile data service
(Internet access via cell phones antkeotwireless devices) for the newly
introduced iPhone. Compl. 110 (EBB). To attract customers, AT&T
offered service plans that promised lionited” mobile data for a flat monthly
fee. Id. It later offered the sameanis for other smartphonekl. Millions
of customers signed up for unlimited data plaias.J12. In June 2010,

AT&T stopped offering unlimited plart® new customers, but to minimize
loss of existing customers to competitok3 &T allowed them to keep their
unlimited service plansld. §911-13. New customers had to choose among
“tiered” plans that offered progssively higher quantities of data at
correspondingly higher monthly ratetsl. 11. Millions of customers chose
to keep their existing plans basedAh&T’s assurance that they would
continue to enjoy flat-ratenlimited mobile datald. 14 (ER139).

Instead of honoring that promideywever, AT&T developed a scheme
to circumvent it. Beginning in Octob2011, AT&T began to restrict data
throughput speeds—aactice known as “data throttling"—when a

customer’s usage during a billing cgaxceeded an arbitrary limit set by

3



AT&T. Id. 1115-18 (ER139). For exampsmme unlimited-data customers



bills; those who neared or passedttim®ttling threshold were text messaged
or emailed. The company never qdately disclosed the degree of data
speed reduction or its effect on the servitke.{35 (ER145-46).

Since October 2011, AT&T has thretl more than 3.5 million unique
customers more than 25 million timesr, &m average of twelve days per
month each timeld. Y27 (ER142). Thousands of customers complained
about the practice to government aniygile consumer agencies; more than
190,000 customers contacted AT&T directly about throttlilt.f123-25
(ER140-42).

B. The FTC’s Enforcement Lawsuit

The FTC sued AT&T in October 2014, charging that its throttling of
customers to whom it had promisediomted data was aaonfair practice and

that the inadequate notice made it dece



Acts. Seel5 U.S.C. § 44. AT&T conceddédat “mobile data services are

not regulated as common-carrier servicelot. to Dismiss (Dkt. No.29) at 9



unlawful. United States Telecom Ass’n v. FQ®. 15-1063 (D.C. Cir.)
(argued Dec. 4, 2015).

At the same time, however, AT&drgued to the district court this
matter that even if the common carrexception weractivity-based, the
FCC'’s reclassification of mobilgata service as common carriage
retroactively immunized AT&T from FT enforcement for service provided

on a non-common-carriage basis before th



possibility that consumers would be uotarcted if the FT@ould not enforce

Section 5 when companies engage in oommon-carrier activities. ER8-10.
The court noted that its interpréta was consistent with the only

other judicial opinion to addressetiissue, which held that the common

carrier exception is activity-base&ee FTC v. Verity Int'Ltd., 194 F. Supp.



consumers. ER20-21. Thus, fReclassification Ordedoes “not deprive the
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The FTC Act neither defines “conun carrier” nor explains what it
means to be “subject to” the Actsregulate commerceCongress wrote the
common carrier exception in 1914 and haschanged it since then. At the
time, courts had established that treattres a common carrier turned on the
specific activity at issue and thamly common-carrier activities were
“subject to” the Interstat€ommerce Act. The plailanguage of Section 5
confirms that understanding. As anglly enacted, it excepted just two
categories of businesses: “banks” &ommmon carriers subject to the Act to
regulate commerce.” The unqualified exiiep for banks contrasts with the
conditional one for common carriers, damstrating that the latter one does
not apply across the board to all ensitigith common carrier status. The
legislative history confirms thatdDgress intended the exception to apply
only to common-carrier activities—thetir manager of the bill said so
directly.

Decades of subsequent judicigcisions support an activity-based
reading of the common carrier exceptiddourts (including this one) have
consistently held that a company dea common carrier for some purposes
but not others, depending on tbarticular practice at issué.g, Telesaurus
VPC, LLC v. Power623 F.3d 998, 1005 (9th1ICR010). The Seventh

Circuit decision on which AT&T relies;TC v. Miller, 549 F.2d 452 (7th Cir.

10
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1977), did not hold otherwiseMiller expressly did not reach the question
presented here. It had no neethécause, unlike AT&T, the company at
issue provide@nly common-carrier service.

Other Section 5 exceptions do mofpport AT&T's status-based
interpretation. Those provisions wexeéded to the statute decades after
enactment of the common carrier exii@p and thus have no interpretive
bearing on Congress’s intent in 1918hey would not prove AT&T's point
even if they were relevant. Forample, when Congress first added the
Pacx.To and Stockyards exceptiothenFTC Act in 1938, it expressly
intended the exception to be activiigsed—and it phrased that exception
identically to the common carrier exéem. Twenty years later, Congress
amended the language of the Paoxahd Stockyards exception by adding
more explicitly activity-based wordingput it did not intend to change the
existing scope of the exception. Simiyawhen Congress added a proviso to
Section 6 of the FTC Act that refeto FTC authority over companies
“incidentally” engaged in common-cagribusiness, Congress intended to
allow the FTC to investigate otherngigxempt common-carrier activities.
The proviso does not reflect Congsés understanding that the common
carrier exception is status-based aniily consistent with an activity-based

reading.

11



Proposed amendments that Congressidiédopt provide even less

support for AT&T’s case.

12



parties must comply with, and countaust give effect to, both wherever
possible. It is immaterial thabth the FTC and the FCC have pending
enforcement proceedings challenging&AITs throttling practices, since there
IS no genuine possibility that tio agencies will impose conflicting
requirements.

3. The FCC’'Reclassification Ordetioes not strip the FTC of
enforcement authority over AT&T’s ualvful acts committed before that
order took effect. The order statexplicitly that it applies only
prospectively. Yet AT&T's attempt tchange the consequences of its past
acts would give the order the very oective effect it disavows. AT&T's
theory that the FCC'’s reclassificationrabbile data service terminated the
FTC’s enforcement authority is unfouedl The argument has no basis in the
language of Section 5, which “@wowers” the FTC to enforce its
requirements. It also ignores entyr&@ection 13(b) of the FTC Act, which

authorizes the agency to sue to challe

13
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requires consideration of both statusl activity, and not just status alone.”
ER10. The court’s interpretationsapported by the statutory text and
legislative history, as well as decadegudficial precedent. AT&T's contrary
interpretation of the exception is upgwrted by any of those interpretive
tools and would undermine the poses of the FTC Act by leaving
consumers unprotected in jpaareas of the economy.

A. The Language And Legislatve History Of Section 5

Show That The Common Carrier Exception Is Activity-
based.

AT&T argues (Br. 25) that theommon carrier exception “plainly”
applies only to “entitiesand not activities. Ordinary tools of statutory
construction show otherwise.

1. The contemporaneous undrstanding of “common
carrier” and the plain language of the statute show

that Congress intended to enact an activity-based
exception.

When it crafted the common carrigxception, Congress used the
phrase “common carriers subject to thésAio regulate commerce” to refer to
entities only to the extent they provlleommon-carrier services that fell
within the jurisdiction of the Intstate Commerce Commission. The
common carrier exception was part af triginal FTC Act and has not been

changed since then. As written in 19%éction 5 provided in relevant part:

14
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The commission is hereby empoweignd directed to prevent
persons, partnerships, or corporations, except banks, and
common carriers subject to thetdd¢o regulate commerce, from
using unfair methods of competition in commerce

FTC Act, ch. 311, 85, 38 Stat. 717, 11914). The phrase “Acts to regulate
commerce” was defined sap#ely in Section 4 to mean the Interstate
Commerce Act (which at the tim@alied to common carriers by rail and
pipeline as well as teleoomunications companies)d. § 4, 38 Stat. at 719;
seealsoMann-Elkins Act, ch. 309, g, 36 Stat, 539, 544-45 (1910)
(amending Interstate Commerce Act).

Congress did not defifeommon carrier” or explain what it meant to
be “subject to the Acts to regudatommerce.” The contemporaneous
meaning of that language therefa@ntrols the interpretation of the
exception. “Where Congress usawite that have atumulated settled
meaning under ... the common law,” csunfer “that Congress means to
incorporate the establishaeteaning of those termsMicrosoft Corp. v. i4i
Ltd. P’ship 131 S. Ct. 2238, 2246 (2011) (citatsoand internal alterations
omitted);accord Standard Oil Co. v. United Statég21 U.S. 1, 59 (1911)
(words that have “a well-known meaningcaimmon law or in the law of this
country” are “presumed to habeen used in that sensePerrin v. United

States444 U.S. 37, 42 (1979).

15



By 1914, it was well establishedattthe term “common carrier”

referred to a firm only to the extemtperformed common-carrier activities

16



riding without charge because it wast acting as a common carrier as to
such passengerzs).

It was also established by 1914tla carrier was “subject to” the
Interstate Commerce Act only to thgtent it engaged in common-carrier
activity. For example, ilCC v. Goodrich Transit Cp224 U.S. 194 (1912),

a rail and water common carialso operated amusement parks that included
“lunch-stands, merry-go-rounds, bling alleys, bath houses, etcld. at 205.
The Supreme Court held that althoubk ICC could impose accounting rules
applicable to all of the companydperations in order to ensure proper
operation of the common-carrier busindbg, agency could not “regulate the
affairs of the corporation not within its jurisdictionld. at 211. In other

words, non-common-carrier activitiagere generally not subject to ICC
jurisdiction. The Court reiterated thp®int explicitly—and in language that

parallels the FTC Act—in

17
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carrier.” As originallyenacted, the FTC Act usedferent language to

describe the two business categoriesepxed from Section 5. Banks were

. ‘g .3
excepted without any qualification.

19



2. Legislative history confirms that the exception is
activity-based.

Legislative history confirms thatddgress intended the exception to be
activity-based. During debate on theuse bill that ultimately became the
FTC Act, Representative Frederic Stesjem manager of the bill, plainly
envisioned an activity-based readingloé exception. He explained that
“where a railroad comamy engages in workutside of that of a public carrier
... such work ought to come within tlseope of this commission.” 51 Cong.

Rec. 8996 (May 21, 1914)r(whasis added). He a

20
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“committeeman in charge of a bill ... Y&the same interpretive weight as
formal committee reports.” 2A Norman J. Singgtatutes and Statutory
Construction§ 48.14 (7th ed. 2014).

B. Decades Of Judicial Decisins Demonstrate That The
Common Carrier Exception Is Activity-Based.

Consistent with the common law maag of “common carrier,” courts,
including this one, have regularly constd the term to refer to an entity only
to the degree it engages in comnuamrier activities. For example,
interpreting the Communications ActjgiCourt recognized that “[w]hether
an entity in a given case is to bensidered a common carrier or [not] turns
on the particular prace under surveillance.Telesaurus VPC, LLC v.

Power, 623 F.3d 998, 1005 (9th Cir. 2010) (quottguthwestern Bell Tel.
Co.v. FCC 19 F.3d 1475, 1481 (D.C. Cir. 1994)hus, a company may be a
common carrier “in some instances but mobdthers, depending on the nature
of the activity which isubject to scrutiny."McDonnell Douglas Corp. v.
Gen. Tel. Cq.594 F.2d 720, 724 n.3 (9th Cir. 1979).

Those decisions relied in turn on k&rdecisions of the D.C. Circuit,
which likewise established that whetla entity is a common carrier turns
on “the actual activitie he carries on.'National Ass’n of Regulatory Utility
Comm’rs v. FCC533 F.2d 601, 608 (D.C. Cir. 1976ARUQ.

Emphasizing that “one can be a coomtarrier with regard to some
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activities but not others,” the courtltigéhat the determination turns on
examination of “particular activities.Id. at 608;see id (“a common carrier
Is such by virtue of ... the actual agtigs [it] carries on”). Thus, where a
single entity “carr[ies] on many types aftivities,” it necessarily could “be a
common carrier with regard to some activities but not othdds.”In short,
the term “common carrier” is “used to indicate not an entity but rather an
activity as to which an entity is a common carrie€bmputer & Commc’ns
Indus. Assoc. v. FC®93 F.2d 198, 209 n.59 (D.C. Cir. 1982).

Relying on those authorities, the district courVerity —the only
prior court ever to dispositively addi®the issue in this case—rejected as
“fundamentally erroneous” the claithat a company engaged in some
common-carrier activity wa“a common carrier for all purposes and thus
entirely beyond the reach of the FTC/erity I, 194 F. Supp. 2d at 274.
Consistent with the decades of precedtre court held instead that the
common carrier exception does not cover non-common-carrier activies.
at 275. Although the Second Circuisodved the case on the ground that the
appellant was not a common carrieaht it construd “common carrier”
consistent with the D.C. @uit decisions cited abové/erity Il, 443 F.3d at

58 (citingNARUG, 533 F.2d at 608-09).
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AT&T does not confront theansistent precedent holding that
“‘common carrier” refers to specific adties and not merely status. Instead,
it relies onFTC v. Miller, 549 F.2d 452 (7th Cir. 1977), for the proposition
that “the case law” interprets tkemmon carrier exception “as turning on
status and not activity.” Br. 3®Miller held no such thing. To begin with—
and dispositively—the Seventh Circuit egpsly declined to decide the issue
presented here: “We need not deairdeether ... the non-carrier activities of
a common carrier do not fall within tiseope of the ... exemption.” 549 F.2d
at 458.

Miller did not need to reach thatiestion because the company
involved “engagedolelyin [common] carrieactivities,” 549 F.2d at 458
(emphasis added), and the activityquestion—allegedly deceptive
advertising relating to motor-carriagervice—was part and parcel of the
common-carrier service itselfd. at 454 The Seventh Circuit held only that
the FTC could not regulate the praes of a common carrier providing a
common-carrier serviced.; see also Massachusetts. Furniture & Piano

Movers Ass’n, In¢.102 F.T.C. 1176, 1213 n.7 (1988)iller “expressly

) Similarly, the FCC deems advertising of common-carrier
telecommunications services parttloé service itself, and deceptive
advertising can violate the Communications ASee, e.gLocus
Telecomm’ns, In¢30 FCC Rcd 11805, 11808-09 (2015).
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extent it actually engages in common-carrier activiyller did not address
the historical meaning of the term “caron carrier,” its usage in 1914, or the
legislative history of the common carrier exceptiddiller’s analysis of the
Packers and Stockyards Act excepi®mwrong for the reasons explained
below at pages 28-32.

AT&T gets no help from cases invol
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nonprofit organizations themselves ard covered by the FTC Act. 303 F.
Supp. 2d at 714. The district court held that without the status of a non-
profit, the fundraisers were subjectR®C jurisdiction. The court did not

address whetherran-profitthat also engaged in for-profit activities would

be exempt from FTC jurisdiction for those activities.
C. Post-1914 Amendments T@he FTC Act Have No

Bearing On Congress’s Original Intent And In Any
Event Do Not Support AT&T’s Argument.

Instead of focusing on the commoarrier exception as it was drafted
in 1914, AT&T argues that other prewwns enacted decades later show the

common carrier exception to be statasdéd. Its claims are meritless.

° The FTC's brief irFTC v. SajaNo. 97-cv-0666 (D. Ariz. Filed Aug. 18,
1997) likewise shows that an entity without an excepted status cannot qualify
for an exception based on its conduct. ER13081C v. CompuCredit
Corp, 2008 WL 8762850 at *4 (N.D. Ga. 08, 2008), involved a non-bank
that provided services for banks. Isisilarly irrelevant. The FTC'’s reply
brief in Stonebridge Life Ins. Co. v. FT®o0. 03-cv-739 (D.D.C. filed June 6,
2003), concerns the exceptions for “kansavings and loan institutions, and
federal credit unions,” whitas shown at page 19Jpra are status-based.

AT&T unpersuasively cites an FTatljudicatory opinion that Section 5
“specifically listscategories of businessefose acts and practices are not
subject to the Commission’s autitgrunder the FTC Act.” Br. 31-32
ef Tf 20
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The Supreme Court has emphasized ‘tthet view of a later Congress
cannot control the interpretation ah earlier enacted statuted’'Gilvie v.
United States519 U.S. 79, 90 (1996). Subsequent amendments always
“form a hazardous basis” for inferriige intent of an earlier Congress,
United States v. Price861 U.S. 304, 313 (1960), especially where—as
here—many years elapsed between the original statute and the amendment.
“When a later statute is offered ais expression of how the Congress
interpreted a statute passed by ano@mrgress a half century before, such
interpretation has very littléf, any, significance.”Bilski v. Kappos561 U.S.
593, 645 (2010) (citation omittedhee also Public Employees Ret. Sys. v.
Betts 492 U.S. 158, 168 (1989) (“[T]he integtation given by one Congress
(or a committee or Memberdheof) to an earlier statute is of little assistance
in discerning the meaning of that statute.”).

For that reason, AT&T’s t@nce on the interpretive canooscitur a
sociis(Br. 29) is misplaced. That canon dauseful to interpret “an entire
provision passed in proximity as part of the same A¥ttes v. United
States135 S. Ct. 1074, 1085 (2015). ATd&llogically tries to apply the

nosciturprecept to disparate statutahpuses enacted years apart.
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But even if later amendments tetRTC Act were relaant to divining
Congress’s intent in 1914, the twoovisions relied on by AT&T do not
support its argument.

1. The Packers and Stockyards exception does not show
that the common carrier exception is status-based.

AT&T relies most heavily on the ‘@kers and Stockyards” exception
to Section 5. In its current form, amended in 1958, the exception applies
to “persons, partnerships, or corporaionsofar as they are subject to the
Packers and Stockyards Act, 1921.” 45IC. § 45(a)(2). AT&T argues that
the phrase “insofar as” crestan activity-based excemti, in contrast to the
phrase “subject to” in the common carrexception, which, the argument
goes, therefore must be status-based.

In fact, the statutory history shoysst the opposite. To the degree the
later-added exception has any intetimeebearing on the common carrier
exception, AT&T’s own reasoning dwnstrates that common carrier
exception is activity-based. Like tktemmon carrier exception, the pre-1958
Packers and Stockyard exceptionlgmbto companies “subject to” the
Packers and Stockyards Act of 1924s we show below, the pre-1958
exception was activity-based a@dngress did not intend the 1958

amendment to change it.
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The 1921 Packers and Stockyards &dopted an explicitly activity-
based regime. That statute authoriteglSecretary of Agriculture to regulate
nearly all the practices of “packergid“stockyards” and stripped the FTC of
“power or jurisdictionso far asrelating to anymatterwhich by this Act is
made subject to the jurisdiction oktlsecretary.” Packers and Stockyards
Act, ch. 64, § 406(b), 42 Stat. 159, 1@921) (emphasis added). In 1938,
Congress passed conforming amendmentse FTC Act, adding a new
Section 5 exception for “persons, partnerships or corporatigdrject tathe
Packers and Stockyards Act, 1921.” &¥ler-Lea Act, ch49, § 3, 52 Stat.
111, 111-12 (1938) (ephasis added).

Congress clearly intended the phrésgbject to” to replicate the
activity-based formulationsb far asrelating to anynatter’ from the 1921
Act. The House report explained that the amendnamtférms to the
existing practice and assures no chamygiew of the amendments to the
Federal Trade Act. Theederal Trade Commissiavould retain its existing
jurisdiction under the provisions of the Stotlrd Act.” H.R. Rep. No. 75-
1613, at 3-4 (1937) (emphasis addeThe FTC could only have had
jurisdiction over a packer or stockyardthe first place if Congress had

implemented an activity-based test.
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TheFood Fairdecision led Congress to amend both the Packers and
Stockyards Act and Seonh 5 of the FTC Act to its current form, but
Congress did not intend the change imglaage to change the meaning of the
Packer and Stockyards exception. Followkogd Fair, other supermarket
chains began to buy packinghouse operations so that they would fall within
the jurisdiction of the Agriculture Department and thereby evade FTC

enforcement.
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original exception was always activitaked, the amendment could not have

changed it to activity—base?d.'l'he “insofar as” clage merely clarified the
respective agencies’ jurisdictionémade explicit wat Congress had
already intended years earlier.

The Fourth Circuit’'s decision i@rosse & Blackwell Co. v. FT Q62
F.2d 600 (4th Cir. 1959), confirms thtie 1958 amendment did not change
the nature of the exception. The ccuwgtd that even before the amendment,
it was “not reasonable to suppose tit Congress intended the limitations
upon the jurisdiction of the [FTC] to beore extensive than the regulatory
powers conferred on the Secretary of Agriculturiel” at 605. Rather, the
pre-1958 statute must be read “harnooisily]” to allow the FTC to exercise
jurisdiction over activities not subject tile Packers and Stockyards Atd.
The 1958 amendment simply remov@d]hatever doubthere may have
been on that score.ld.

Congress often clarifies statutes in this manner. For exa@i@dyie
involved the Internal Revelie Code’s exclusion @ersonal injury damages
from gross income. Congress ameahtlee Code to provide that the

exclusion would not apply to punitidamages for nonphysical injury. 519

" A former FTC Chairman’s 197&tatement referring to the 1958
amendment (Br. 38) is a feeble lsafr AT&T'’s characterization of the
exception and sheds no light at@l the common carrier exception.
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U.S. at 81. Similarly to AT&T he, the taxpayers argued that the
amendment showed that Congress betiahat the pre-amendment exclusion
coveredall punitive damagesld. at 89-90. The Court rejected the argument,
explaining that Congress may simplywk&wanted to clarify the matter in
respect to nonphysical injuries, hut leave the law where it found it in
respect to physical injuries.Id. at 81. Likewisénere, Congress simply
clarified the Packers and Stockyardseption even as it left intact the
existing activity-based regime.

2. The 1973 amendment to Section 6 has no bearing on
the meaning of the common carrier exception.

Section 6 of the FTC Act, part ofdloriginal FTC Act, grants the FTC
broad investigatory powers, and likeciion 5, excepts banks and “common
carriers subject to the Act to regulammerce.” 15 U.S.C. § 46(a), (b). In
1973, Congress added a proviso toti®eds specifying that the FTC may
investigate and compel informatioroin any company when “necessary to
the investigation of any corporationogip of corporations, or industry which
IS not engaged or is engaged only deeitally in banking or in business as a

common carrier subject to the Act to
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status-based. Otherwise, AT&T arguéswould not be ne
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information from or about any persoreven a bank or common carrier—
when necessary in the course ofusaerlying investigation into a company,
group of companies, or an industsg, long as banking or common carriage is
only incidental to the principal subjeat the investigation. Nothing in the
text of the amendment or its le@iive history suggests that Congress
thought the FTC lacked authority itovestigate the non-common-carrier
activities of an oil company that ovwd a pipeline and thus had common-
carrier status.

D. Proposed Amendments To The FTC Act That Congress

Did Not Adopt Are Irrelevant To The Meaning Of The
Common Carrier Exception.

AT&T also argues that Congg’s inaction on various proposed
amendments to the FTC Act since 19Lipmorts a status-based interpretation
of the common carrier exception. .B3-34, 38-39. The argument runs
headlong into the SuprenCourt’s admonition that “failed legislative
proposals are a particularly dangas ground on which to rest an

interpretation of a prior statute.”
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ten years later that woulthve designated corporate officers as “persons” and
an accompanying committee report stating that existing law did not subject
officers to penalties. The Court heléthhe failure to adopt this amendment
had “no persuasive significance” becatiflegically, severdequally tenable
inferences could be drawn from thdudee of the Congress to adopt an
amendment in the light of the impretation placed upon the existing law by

[the amendment’s proponeiitincluding the inference that the existing
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unsuccessful attempts to amend a meapassed by a previous legislative
session.”Tahoe Reg’l Planning Agency v. McK&$9 F.2d 534, 538 (9th

Cir. 1985) (citations omit. “[A]ction on a propsed amendment is not a

significant aid to interpretation of att that was passed years beforiel”

In any case, the proposed amendiaénat AT&T cites do not support
its position, but reinforce that Congsenever intended Section 5 to exclude
non-common-carrier activity frortihe FTC’s jurisdiction.

1. An unadopted proposal by a hearing witness shows
nothing about Congress’s intent.

AT&T relies first on an amendmeproposed by a witness at a 1937
House hearing that would havedeed the Communications Act to the
definition of “Acts to regulate commes” and specified that common carriers
under the Communications Act weresexpt from FTC regulation “only in
respect of their common-carrier activitiesTo Amend the Federal Trade

Commission Act: Hearing on H.R. 31B8&fore the H. Comm. on Interstate

and Foreign Commerg¢&5th Cong., at 23 (1937) (1937 Hr'g Tlr(f)AT&T

P AT&T wrongly relies onin re Perroton 958 F.2d 889 (9th Cir. 2002), in
which the same Congress adopted anraiment to a statute and then deleted
it later the same yeaid. at 894. No such unusualcumstanceare present
here.

O ATET wrongly asserts that this propal originated from the FTC. BR.
35 n.22. In fact, the FTC opposed it as unnecessary. 1937 Hr'g Tr. at 61-62.
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claims that Congress “igted” the proposal and “ladened” the exception,
thereby showing it to be status-based. Br. 34, 36.

The idea that Congress’s actionli®37 resolves the meaning of a
statute enacted 23 years earlier is wrong kEgal matter, adiscussed above.
It is factually incorrect too. To lpén with, Congress did not “reject” the
“proposal” AT&T cites. It was nevdormally introduced by a member of
Congress nor voted on by any committeeither House, but was merely
suggested by a witness at a commitiearing and then barely noted.

Furthermore, contrary to AT&T’s ldhassertion (Br. 35-36), Congress
was not “actively considering” the scopkthe common carrier exception in

1937, and it did not “broaden” the excep
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Indeed, the witness disavowed anteimt to change the scope of the
existing common carrier exception. késtified instead that the proposal
would “carry forward the policy that, ar as this point is concerned, has
always been in the old Trade CommmssAct.” 1937 Hr'gTr. at 27. In
particular, he acknowledged that thesting exception did not apply to non-
common-carrier activities, such asetephone company’s manufacturing
subsidiary.Id.

Congress’s response to the propasaws that it, like the witness,
understood that the common carmesiception already applied only to
common-carrier activitiesNo member of the blse committee introduced
the proposal as an amendment, amdcibmmittee never voted on it, finding
“no pressing need” to amend SectionH.R. Rep. No. 75-1613, at 1. The
Senate, however, adopted a different mere®f the amendment, which simply
added the Communications Act teettefinition of “Acts to regulate
commerce.” 81 Cong. Rec. 2806{Mar. 29, 1937). The Conference
Report and the final bill inclietl the Senate amendmefeeH.R. Rep. No.
75-1774, at 9 (1938). Both the pagal cited by AT&T and the amendment
that was ultimately adopted by@gress simply clarified that

telecommunications carriers remaireeeempt from Section 5 to the same
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extent that they were before 1934e- with respect to common-carrier
activities only.

2. FTC proposals to amend or repeal the common
carrier exception do not showit to be status-based.

In 1977, the FTC asked Congressionend all the Section 5 exceptions
to give the agency enfament authority over any activity “not subject to
regulation by anothdederal agency.”FTC Amendments of 1977 and
Oversight: Hearings Before the Subconam.Consumer Prot. & Fin. of the
H. Comm. on Interstate and Foreign CommeBfth Cong., at 53-55 (1977)
(1977 Hr'g Tr.). In 2003, the FT@commended thatdbgress repeal the
exception for communications common carrieff§.C Reauthorization:
Hearing Before the Subcomm. on Qamer Affairs, Foreign Commerce and
Tourism of the S. Commn Commerce, Sci. & Transd.07th Cong., at 27
(2002) (2002 Hr'g Tr.). @ngress did neither. Relying &DA v. Brown &
Williamson Tobacco Corb29 U.S. 120, 156 (2000), AT&T claims that
Congress’s inaction means it has &efively ratified” a status-based
understanding of the common carrier eptcan. Br. 39. The argument is
legally and factually wrong.

Brown & Williamsondoes not support AT&T’s assertion that
congressional inaction sheds light on the meaning of an existing statute.

There, after consistently taking the positibat it lacked authority to regulate
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tobacco, the Food and Drug Administaatiunsuccessfully asked Congress to
grant it that authority.The agency thedeclared that it already had the
authority after all. In rejecting tHeDA’s position, the Supreme Court “d[id]
not rely on Congress’ failure to act—itensideration ancejection of bills

that would have given the FDAhe authority it requestedd. at 155.

Instead, the Court focused on Congressiactmenbf several tobacco-

related statutes in reliance on theA®own longstanding prior position that

it lacked jurisdiction over tobaccadd. at 155-56.

There are no similar circumstanceséheThe FTC has never adopted a
status-based interpretation of therguon carrier exception that Congress
could have ratified, ndnas Congress enacted legtghn in reliance on any
status-based interpretation held by BieC. Quite to the contrary, the FTC
for years has interpreted the excep@smactivity-based. Three decades ago,
the Commission explained Massachusetts Furnitutbat “were an ICC-
regulated common carrier to engageaativities unrelated to interstate
transportation, such as real es@atenanufacturing, ... those other activities
would not be exempt from FTC juristion merely because they were
undertaken by a common carrier subjedh® ICA.” 102 F.T.C. at 1213.

The FTC has also successfully ardder an activity-based reading of

the statute in courtSee Verity,1194 F. Supp. 2d at 274-75. And contrary to
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AT&T's assertions (Br. 3, 39), the [EThas successfully enforced Section 5
against other telecommunications carsithat have engaged in unlawful
practices with respect to non-common-aaractivities. Just last year the
FTC entered into a consent deemwith cell phone company TracFone
Wireless to address practices simiiathose at issue in this case.

The FTC has also repeatedly enddraa activity-based reading of the
statute in other contexts. For example, in 2002 Commissioner Sheila
Anthony told a Senate subcommitteattl{tihe Commission firmly believes
that only the common carrier activitiefsuch companies are exempted.”
2002 Hr'g Tr. at 28. In 2006, Commissier William Kovacic testified that

“[tlhe Commission has jurisdiain under the FTC Act over broadband

. . 2
Internet access services offér@n a non-common carrier bas}s.’A 2007
FTC staff report stated that “[a]nt#g is a common carrier ... only with
respect to services it provides on ancoon carrier basis” and that “because

most broadband Internet access m&ware not provided on a common

“ETC v. TracFone Wireless, Indo. 3:15-cv-392N.D. Cal.) (Dkt. No.
17 Feb. 20, 2015).

** ETC Jurisdiction Over Broadbanidternet Access Servicdrepared
Statement of the Federal Trade Comssion to the S. Comm. on the Judiciary
2-3 (June 14, 2006gvailable athttps://www.ftc.gov/public-
statements/2006/06/prepared-statatrtc-jurisdiction-over-broadband-
internet-access.
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carrier basis, they are ... subject to the FTC’s general competition and

consumer protection authorit;l/g.” More recently, the FCC and FTC have
entered into a memorandum of undeandiag concerning the scope of their
respective consumer protection activitag®l expressing the agencies’ shared

view that “the scope of the commorrar exemption in the FTC Act does
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have covered all the exceptions to t8et5, including the categorical bank
exception. 1977 Hr'g Tr., at 53-55.

The FTC’s proposal to repeal the exception for communications
common carriers likewise does not sugdkeat the FTC read the exception as
status-based. Commissioner Anthonyitiesl clearly to the contrary. 2002
Hr'g Tr. at 28. As she explainedn activity-based exception can hinder FTC
enforcement by creating disputes (suclth&ssubject of this appeal) that bog
down the process. The exception alsirrets the agency’s ability to engage
in consumer protection and antitr@stforcement involving common-carrier
services. 2002 Hr'g Tr. at 22-23.

Notably, while the FTC’s position garding the proper interpretation
of the common carrier exception haseh consistent, AT&T’s position has
not. As recently as 2010, AT&T &# took the position that the common
carrier exception is activity-based. damments filed with the FCC, AT&T
urged that agency not to reclasditpadband Internet sgce as a common-
carrier service because doing so “codiest the FTC of any jurisdiction
over broadband Internet access pdevs by presumably placing them
squarely within the ‘common carrieexception to the FTC’s section 5
jurisdiction.” AT&T CommentsFramework for Broadband Internet Servjice

GN Docket No. 10-127 (FCC filed Julb, 2010) at 13 (emphasis added);
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accord id at 20, 30, 35° It also acknowledged that the FTC “has and
regularly exercises its enforcementraarity” with respect to Internet
servicesjd. at 29, and expressed concerattreclassification would harm
consumers because the FTC could no longer protect them. Since many
broadband service providers weilso (like AT&T) common carriers,
AT&T’s position necessarily presum#sat the common carrier exception is
activity-based.

E.
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381 U.S. 357, 367 (1965) (citation omitted). But AT&T’s status-based
interpretation of Section 5 would remofrem the coverage of the statute a
large range of potentially harmfultadties that no other agency could
address. The Court should not intetthe exception ttproduce absurd
results ... if alternative interpretationensistent with the legislative purpose
are available.”Joffe v. Google, Inc746 F.3d 920, 936 (9th Cir. 2013).

This case demonstrates the giagt would result from AT&T’s
interpretation. AT&T engages in adé range of activities, only some of
them common carriage. In additionntmbile voice and datservice, it sells
consumer goods and services such amtphones, tablet computers, digital

video recorders, GPS devices, fithess trackers, cellphone accessories, home

automation, and security syste%%sCongress intended the consumers of such
services to be protected by the FTET&T'’s reading of the common carrier
exception, however, would leave themprotected—and no other agency
could fill the breach. The FCC canramtdress many &AT&T’s non-carrier
activities, for its authority is gendhalimited to “interstate and foreign

communications by wire or radio.” 47.S.C. 8 152. The resulting gap could

0 See, e.ghttps://lwww.att.com/shop/wireless/devices/internet
devices.html; https://www.att.com/shop/wireless/accessories.html;
https://my-digitallife.att.contéarn/explore-home-automatiamtps://my-
digitallife.att.com/learn/explore-home-automation.
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interpretation of the common carrier exception would render the FTC
powerless to enforce the FTC Act agaim®st petroleum companies. The
FTC has a track record of policiggceptive, unfair, or anticompetitive
practices in that markeGeege.g, FTC v. Texacp393 U.S. 223 (1968).

AT&T attempts to dismiss thesoncerns as “hypothetical and
farfetched.” Br. 47. Buin today’s economy, it is beyond dispute that many
companies offer both common-carraerd non-common-carrier services.
Deceptive, unfair, or anticompetitive actspoactices in connection with such
services can significantly harm consuseAT&T's interpretation of Section
5 would leave consumers unprotectednany important areas, undermining
Congress’s core purpose in creating BETC. AT&T itself recognized as
much when it attempted to convinitee FCC not to reclassify broadband
Internet access servic&eepp.44-45supra

Alternatively, AT&T argues thahe problem can be addressed by
reading a le minimis exception into the statute, which would prevent
companies from purchasing immuniidy acquiring small stakes in common
carriers. Br. 48-4%citing Ober v. Whitman243 F.3d 1190 (9th Cir. 2001)).
Assuming such a reading could be cotesiswith the statute, it would not
solve the problem. The common-carrservices of AT&T and similar

companies are nale minimisso AT&T’s proposed solution would not work
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in such cases. Nor would it preveaimpanies that do not currently provide
common-carrier services from begingito provide them and thereby
insulatingall of their activities from theeach of the FTC Act.

Il. AT&T sCLAaM THAT THE FTC MAY NOT ENFORCE THE FTC
ACTW
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give the federal government two chaste make the same determination
about the same conductBr. 44, 45.

That claim is flatly wrong. AT&Trails to cite a single case (and we
are aware of none) in which a coditmissed a government enforcement
lawsuit because another agency wasmmg its own compatible statute
against the same conduct. The la€lsupport for AT&T’s argument is
hardly surprising, for it is firmly estdibhed that, in this “age of overlapping
and concurring regulatory jurisdictionThompson Med. Co. v. FTC
791 F.2d 189, 192-93 (D.C. Cir. 1986)ultiple agencies often have
concurrent authority to enforce their mwtatutes against the same conduct.
Such “overlapping agency jurisdictiomder different statutory mandates,”
FTC v. Texaco, Inc555 F.2d 862, 881 (D.C. Cit977), is particularly
common for the FTC, to which Congraganted broad authority over unfair
or deceptive conduct “in or affecting commerce” across most sectors of the
national economy. 15 U.S.C. § 45(&ee FTC v. Cement Ins333 U.S.

683, 693-94 (1948) (uphdlty concurrent proceedings by the FTC and the
Department of Justice over the sacoaduct by the same parties).

Concurrent proceedings by the FTdahe FCC thus pose no bar here.

As the Supreme Court determined lomgg awhere two statutes apply to “the

same subject, effect should ¢p@en to both if possible.’Posadas v. National
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City Bank of N.Y.296 U.S. 497, 503 (193&¢cord J.E.M. Ag Supply, Inc. v.
Pioneer Hi-Bred Int'l, Inc.534 U.S. 124, 143-44 (2001) (“when two statutes
are capable of co-existengeis the duty of the courts ... to regard each as
effective”). The FTC thus “magroceed against unfair [or deceptive]
practices even if those practices vielabme other statute that the FTC lacks
authority to administer.’FTC v. Accusearch, Inc570 F.3d 1187, 1195 (10th
Cir. 2009) én bang. Multi-agency proceedgs involving the FTC are
commonplace.See FTC v. Pantron | Cor83 F.3d 1088, 1091 (9th Cir.
1994) (FTC, FDA, and Postal Servicbited States v. Lane Labs-USA Inc.
427 F.3d 219, 221-22 (3d Cir. 2005) (FTC and FOA)C v. Trudeau

662 F.3d 947 (7th Cir. 2011) (FTCQvdicontempt and DOJ criminal
contempt);Thompson791 F.2d 189, 192-93 (FTC and FDAgxaco 555

F.2d 862 (FTC and Fedef@bwer Commission).

That consistent line of authoritynders irrelevant AT&T’s claim that
the FCC is an “expert agency Congress designed to regulate
telecommunications providers” and is tipeincipal regulator” of certain of
AT&T’s services and activities. Br. 121. The same might be said of the

FDA's role in regulating over-the-counter
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“fail[ed] to performpromised servicesPantron | 33 F.3d at 1096 n.22, and
it would violate the FCC'’s rule if it feed to “publicly disclose accurate
information regarding the ... performaeioof its wireless data service.

47 C.F.R. 8 8.3. Morrer, as noted at p.43Ipra the agencies have agreed
to cooperate where their jurisdictions overlap.

Where, as here, the agenciegukatory regimes are compatible, it

makes no difference if their standarare not identical so that conduct
allowable under one statute might belpbited under another. The Supreme
Court has determined that therengsbar to FTC enforcement action where
the FTC Act forbids conduct @b another applicableagtite permits. That is
why conduct found by one agency “to cmnsonant with the public interest
could still be viewed by the FTC as unfair method of competition.”
Texaco 555 F.2d at 88Jgccord United States v. Radio Corp. of Am.
358 U.S. 334, 346 (1959Fement Inst.333 U.S. at 694. For the same
reason, the D.C. Circuit upheld an Fiilde prohibiting credit practices that
were “authorized by [other bodies ofiltd where “creditors will be able to
comply with both [the other] law and this ruleRmerican Fin. Servs. v.
FTC, 767 F.2d 957, 990 (D.C. Cir. 1985).

AT&T's claim of conflict is espeailly misplaced here, because the

FCC made clear when it adopted the itile enforcing against AT&T that
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the rule “was not intended to expamdcontract broadband providers’ rights

or obligations with respect to other laivand that “open Internet protections

can and must coexist with. other legal frameworks.Preserving the Open

Internet 25 FCC Rcd 17905, 17962-63 (2018)bsequent history omitted).
C. AT&T's Claim That Mobile Data Service Is Common

Carriage Under 2011 FCC Rules Is Both Waived And
Wrong.

AT&T argues that FCC rules effect from November 2011 until

March 2014 (when they were struck down

54



Case: 15-16585, 02/03/2016, ID: 9853682, DktEntry: 20, Page 67 of 92

may not now raise it on appedhternational Alliance of Theatrical Stage
Employees v. InSync Show Prod’'ns, 1801 F.3d 1033, 1044 n.8 (9th Cir.
2015);see also Singleton v. Wylii28 U.S. 106, 120 (187 (appellate court
generally “does not consider asue not passed upon below”).

If AT&T preserved the argument,is meritless. Prior to
reclassification, the FCC had long deszirmobile data a service that may
“not ... be treated as a wonon carrier [service].’'Verizon v. FCC740 F.3d
623, 650 (D.C. Cir. 2014¥)ee Appropriate Regulatory Treatment for
Broadband Access to the IntetrOver Wireless Network82 FCC Rcd 5901
(2007). The FCC emphasized in its 2010 order that it did not (and did not
intend to) treat mobile datservice as common carriag2010 Open Internet
Order, 25 FCC Rcd at 17950-51. On revigte D.C. Circuit confirmed that
the FCC had done nothing to alter that “still-binding decisioretizon 740
F.3d at 649-50.

AT&T relies on the D.C. Circuit's statementVerizonthat FCC rules
for broadband Internetccess service “relegated” providepsd tantq to
common carrier status.” Br. 46, quotixigrizon 740 F.3d at 654. In fact,
the court was addressing two rules thdtmbt apply to the mobile services at
issue here. The “nondiscriminatiorietiapplied only to “fixed broadband

Internet access serviceifié not mobile serviceOpen Internet Order25
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and emphasis omitted), giving tReclassification Ordethe very retroactive
effect it disavows.

The district court correctly rejected
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involves “substantive rights directly affting financial inteest[s].” ER22.
AT&T’s approach would retroactivelgrase the possibility of restitution for
millions of AT&T customers who wertle victims of its unlawful behavior.
This case thus is on all fours withughes Aircraft Co. v. United Statés20
U.S. 939 (1997), because AT&T’s suggeksapproach would “attach[] a
new disability, in respect to transactiamsconsiderations already pastd.
at 948 (citingLandgraf 511 U.S. at 2645eeER21-22.

Because the FCC'’s order expresslcthims any retroactive effect, the
Court need not resort to interpretive rules that govern ambiguous statutes,
such as the general presumption against retroacti8gg Landgrab1l U.S.
at 273. Nonetheless, AT&T is wrong that the presumption does not apply to
the government. Br. 58-59. TBeipreme Court has “applied the
presumption [against retroactivjtyn cases involving new monetary
obligations that fell oyl on the government.Landgraf 511 U.S. at 271
n.25. AT&T's principal casdJnited States v. Lindsa$46 U.S. 568 (1954),

does not show otherwisdt held only that the plain language of a new statute
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Reclassification Ordewould have the effect of “destroying ... [those
consumers’] rights.” ER21 (citation omitted).
B. Section 13(b) Of The FTC Act Authorizes The District

Court To Order Equitable Remedies For AT&T's Past
Violations.

Section 5 of the FTC Act statdsat the FTC is “empowered and
directed” to combat unfair or deceptivasaor practices, subgt to exceptions
such as the common carrier exceptid®. U.S.C. § 45(a)(2). According to
AT&T, because mobile data servinew falls within the common carrier
exception, the FTC is no longer “empower¢a’maintain this action. Br. 51.
In a nutshell, AT&T claims that, lbause its future conduct is beyond the
reach of FTC enforcement, it is nemtirely off the hook for its past illegal
activity and is entitled to retain the ill-gotten gains it reaped from cheating its
customers for years.

Nothing about the word “empoweredh Section 5 requires such an
implausible interpretation, which isfidamentally at odds with the principle
that remedial statutes like the FTC Atiould be “construed broadly so as to
achieve the Act’s objectives.Padilla v. Levey463 F.3d 1046, 1057 (9th
Cir. 2006). Congress intended the Axprotect consumers from the very
types of acts engaged in by AT&adnd its reading of Section 5 would

directly undermine that intent. TIK C may lack poweto enforce the Act
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against AT&T sfuture provision of mobile data service, but there is no good
reason to believe that the statute ofeexdike a light switch that turns off
with respect to past violations whemd longer applies to fure ones.

AT&T's attempt to avoid enforcemenf the FTC Act also cannot be
squared with Congress’sgate grant to the FTC of authority to bring
enforcement lawsuits in federal court,iatnis the direct source of the FTC’s
power to litigate this case. Sectib8(b) of the FTC Act—which AT&T does
not even mention—authorizes the agemcgny “proper case” to sue for (and
the court to issue) a “permanenjuinction.” 15 U.S.C. § 53(b). A “proper
case” is one that involves the violatioh“any provision of law enforced by”
the FTC, including Section 3d.; see, e.g.FTC v. Evans Prods. Go/75
F.2d 1084, 1087 (9th Cir. 198%)TC v.H.N. Singer, InG.668 F.2d 1107,
1113 (9th Cir. 1982). Once the FTCrigs such a case, Section 13(b) gives
the district court “broad authoritp fashion appropriate remedies for
violations of the Act’—not just forward-looking injunctive relief but the full
range of equitable remedies, inding restitution and other equitable
monetary remedies for past unlawful condueantron | 33 F.3d at 1102;
see also H.N. Singe668 F.2d at 1112-1FTC v. Grant Connect LLLZ63
F.3d 1094, 1101-02 (9th Cir 20147C v. Neovi, In¢.604 F.3d 1150, 1160-

61 (9th Cir. 2010)
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Section 13(b) authorized the FTClong this action to seek remedies
for AT&T’s violations of Section 5.Nothing in Section 13(b) suggests that
the FTC’s power to maintain the actionthe district court’s authority to
award equitable relief is contingent tire enforceability of Section 5 against
AT&T’s future conduct. To the contrg the court’s power to redress prior
violations remains inta@ven when there is no 8khood of recurrence.
Evans Prods.775 F.2d at 108&ccord SEC v. Commnwealth Chem. Sec.,
Inc., 574 F.2d 90, 103 n.13 (2d Cir. 1978gf@hdant has an “obligation to
disgorge” for past violations even et future violations are unlikely);
United States v. Mooy&40 U.S. 616, 620-21 (125(court could order
restitution of illegal overcharges collectedviolation of rent control rules,
even the rules were no longer in efjedBy the same logic, the FTC has
power to seek and the district courshpwer to awardqgiitable relief based
on AT&T's past violations, regardlesgether its future conduct is beyond
the scope of the FTC’s enforcement authority

The same reasoning also defeAT &T’s suggestion that the
Reclassification Orderenders this case moot. Br. 54 n.33. “A case becomes
moot only when it is impossible foraurt to grant any effectual relief
whatever to the prevailing partyFTC v. Phoebe Putney Health Sys., Inc.

133 S. Ct. 1003, 1009 n.3 (2013) (citatiomitted). Here, a minimum, the
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district court may properly grant equita monetary reliefo redress AT&T’s
past violations.

The cases AT&T cites do not suppibstposition that the change in the
regulatory status of mobile dattrips the FTC of authority to maintain this
action. Several of them stand for th@emarkable proposition that a tribunal
can no longer adjudicate a pendoage when Congress repeals its
jurisdiction, unless the repealinggite contains a savings claugee
Bruner v. United State843 U.S. 112, 116-17 (195Bentheny, Ltd. v.
Government of Virgin Island860 F.2d 786, 790 (3d Cir. 1966). Such cases
are inapposite because Congress hasapaaled or modified the district
court’s jurisdiction unde$ection 13(b). The FTC’s litigating authority and

the court’s remedial power have renedithe same—thetes simply been a

regulatory change in the futuséatus of a particular activitl);.

*" American Electric Power Cp2006 WL 305806 (SEC Feb. 9, 2006),
involved legislative repeal of an enabling statute, lBadis v. LB&B Assocs.,
Inc., 2001 WL 960049 (Dep’t of Labor AL2001), turned on regulations that
had been rescinded pursuant to an executive oféleift & Co, 18 Agric.

Dec. 464 (USDA 1959), is also irrelevanithere, the Agriculture Department
without objection voluntarily moved to dismiss an administrative complaint
in favor of a parallel FT proceeding and the hearing examiner granted the
motion without addressing jurisdictiod. at 465. The decision has neither
precedential value nor bearing onetier the FTC may obtain equitable
relief under Section 13(b).
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AT&T gets no support fronsiant Food Shopping Center, In&5
F.T.C. 2058 (1959), an administrative proceeding and not a Section 13(b)
lawsuit, where the Commission heltht the 1958 amendments expanding
FTC jurisdiction applied to a pendimgse. By contrast, the present case
involves neither a statutory changehie FTC's jurisdiction nor a retroactive
change of any kindGiant Fooddoes not address whether a regulatory
change affects the FTC’s authorityrt@mintain a Section 13(b) lawsuit.

Leonard F. Porter, InG.88 F.T.C. 546 (1976), is inapposite for the
same reasons, and the ruling in tmatter on which AT&T relies is not good
law anyway. The Administrative Lawdge found that one of the defendants
was no longer subject to FTC jurisdiction because while the case was pending
it had stopped selling goods in interstadenmerce, a prerequisite to FTC
authority. Id. at 609-11, 622. That conclosi was not directly challenged on
appeal to the full Commission, but it was plainly wrong given the well-settled
rule that “voluntary cessation oflegedly illegal conductgenerally “does
not deprive the tribunal of power keear and detenme the case."United
States v. W.T. Grant G845 U.S. 629, 632 (1953). The full Commission
noted that “the law looks with d&vor upon the claim of abandonment [of
unlawful conduct] as a defense to axde of Section 5 violations.Porter,

88 F.T.C. at 629.
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AT&T's position would preclude enfoement of the FTC Act against
all past violations of the FTC Agthenever an unlawful practice becomes
excepted from enforcement in the futdrge to its regulatory status. Letting
AT&T off the hook for its past violation depriving its victims of redress
simply because another agencyibed a regulatorgefinition would
illogically undermine the Act. TéaCourt should not condone such a

senseless outcome.
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CONCLUSION

The judgment of the district court should be affirmed.
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STATEMENT OF RELATED CASES
Pursuant to Ninth Circuit Rule 28-2.6, the FTC states that it is unaware of

any related cases pending before this Court.
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