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 Paragraph II addresses the core of Invibio’s anticompetitive conduct. Paragraph II.A 
prohibits Invibio from adopting or implementing any agreement or policy that results in 
“exclusivity” with customers. “Exclusivity” is defined to include any limit or prohibition by 
Invibio on its customers dealing with a competing implant-grade PEEK supplier or any 
requirement by Invibio that a customer use only Invibio PEEK in (1) all of its devices, (2) in any 
group of devices, or (3) in any one device. The order thus applies to all forms of exclusivity that 
appear in Invibio’s contracts. 
 
 Under Paragraph II.A, Invibio may not require exclusivity for any new contract, except in 
the limited circumstances set forth in Paragraph II.E (described below). Further, Invibio may not 
enforce exclusivity terms in an existing contract with any medical device maker that chooses to 
use an alternate implant-grade PEEK supplier instead of Invibio for any or all future devices. In 
addition, Paragraph II.A, in conjunction with Paragraph II.F (described below), prohibits Invibio 
from enforcing provisions in an existing contract that would prevent a medical device maker 
from using other suppliers of implant-grade PEEK for any device, or from switching suppliers 
for any current device, provided that the device maker agrees to the tracking requirements 
contained in Exhibit C of the order. The tracking requirements are designed to accommodate 
Invibio’s concerns, related to potential product liability actions, about maintaining the ability to 
identify devices that use Invibio PEEK and are generally consistent with industry practice. 
 
 Paragraph II.B prohibits Invibio from retaliating against customers for using or preparing 
to use an alternate PEEK supplier. Prohibited retaliation includes cutting off PEEK sales or 
withholding access to regulatory support.   
 
 Paragraph II.C contains provisions designed to prevent de facto exclusivity in the future.  
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that Invibio manufacture a custom component to the customer’s specifications. Current PEEK 
sales subject to such contracts represent a small portion of the relevant market. Nonetheless, 
several limitations apply under this paragraph. The contracts must be: in writing, time-limited, 
applicable only to the jointly developed or custom product, and notified to the Commission. 
Invibio may not tie the availability of other forms, grades, or types of PEEK to a customer’s 
willingness or agreement to enter into this type of contract. Further, sales resulting from these 
exclusive contracts may not account for more than 30 percent of Invibio’s total annual sales. 
 
 Paragraph II.F allows Invibio to maintain limited exclusivity in existing contracts if 
customers do not agree to certain tracking requirements. Specifically, Invibio may enforce 
specified product-level exclusivity terms in existing contracts if the customer does not accept the 
terms set f


