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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS:



Respondent
Respondent-800 Contactss a corporation organized, existing, and doing business
under and by virtue of the laws of the United Stateth its office and principal place of
business locatedt261 Data DriveDraper Utah 84020.

Jurisdiction
At all times relevant hein, 1-800 Contactfiasbeen, and isow, acorporation as

corporation is defined in Section 4 of the Federal Trade Commission Act, 15 U.S.C. §

44.
The acts and practices D800 Contactsincluding the acts and practices alleged herein,
are in commerce or affect commerce, @mmerce is defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.Gl48

Overview of Online Search Advertising

Search enginesncluding Google and Bingre availableo users of thenternetwithout



a. Advertisers submit to the search engine companies Isiplscifyingthe maximum
price they are willing to pakp placea particulamadvertisemenbn the results page

b. An advertiser may identify the auctions that it wishes to enter by bidding on particular
words, referred to as keywords, contained in a given query. Alternatively, the
advertiser may allow the search engine company, through its algortthidentify
relevant auctions for the advertiser (thus participating in auctions for relevant queries
even without having bid on the precise terms in those queries).

c. When a consumer enteassearch query, an algorithm instamsaluates theelevant
bids. The winner or winners of the auction will have their advertisements disgiayed
the user. If the user clicks on an advertisera@ut visits the advertiser s website
thenthe advertiser pays a fee to the search engine company.

Search engine compias do not simply place advertisements on the search engine results
page in the order of the price bid by the advertiser. Rather, in determining whether and in
what order to place advertisements, search engimgsoy sophisticated algorithms that
considerthe quality of the advertisemeuality, in this context, refers tihe search

engine sassessmertf whether the advertisement will belevart and useful to the user.

The search engine makes this assesshas#d largelyn the search enginecontinual
analysis of useieedbacl(such as clickhrough datg)which is incorporated, in

reattime, into the algorithms that determine whiatlvertisementsf any, will be shown

The search engine demotes or eliminates advertisements that prove, based on user
feedbacknotto berelevant or useful to users.

Computer users sometimestera searchquerythatcontainsa trademar&d word or
phrase€.g., 1-800 Contacts Mattress Discounters, POLGhirt ). In responsethe
search engine may present the user with relevant advertisesndmbalf of multiple
compmanies includingbut not limited to th@wner of thetrademark

An advertiseralsomayspecifyto the search engine one or more negative keywords.
This is an instruction that the companwadvertisement should nappear in response to a
search querthat contains a particular term or terfRsr example, a business that sells
eyeglasseand bids on the term glasses in search advertising auctionsissay
negative keyworde.g., wine)
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Competition in the Online Retail Sale of Contact Lenses

1-800 Contactéas long been the largest online seller of contact lenghs United
StatesIn 2015, 1-800 Contactsad revenues of approximatffjjffj ~ million. This
represents approximately p@rcent of the onlineetail sales of contact lensd@he
combined sharefd-800 Contacts and tHeurteen firmghat executed the Bidding
Agreements is approximately 80 percent.

1-800 Contactsvas a pioneer in the online sale of contact leridewever by the early
2000s, a number of competing online retailers had emerged anéxpameding rapidly.
Online tivalsinvested in search advertisiagd competed directly againsB00 Contacts
in search advertising auctiangheseonlinerivals undercut 1-80@ontacts pricesfor
contact lensesnanyby a substantial amount.

As early as 2003, 1-800 Contactsognized that it was losing sales to loyeced

online competitorsHowever,1-800 Contactslid not want to lower its prices to compete
with theserivals, and devised a plan to avoid doing so. To this day, 1-800 Centact
pricesfor contact lenses remain consistently higher tharptices of its online rivals.

The Bidding Agreements

In or around 2004, 800 Contactbegan sending cease-athelsist letters to rivabnline
sellers of contact lensegose searchdvertisements appeared in response to user
gueries containing the term-800 Contacts(or variations thereof}1-800 Contacts
accused its rivals of infringing its trademarks.

1-800Contactsclaimedinaccurately that the mere fact thatarival sadvertisement
appearean the resultpagein response to quely containing al-800 Contacts
trademarkconstitutednfringement. 1-800 Contactisreatened to sue itsvals thatdid
notagree taease participating in thesearch advertisinguctions.

Most often, rivas quickly acceded to 1-800ontacts demandsn order to avoid
prolonged and costljtigation. Only one competitor refused to settle and proceeded to
litigation.

Between2004 and 201,31-800 Contactentered at least fourteagreementsvith rival
online selles of contact lensesettling1-800Contacts purported trademark claintsy
restricting bidding in search advertising auctiofise competitors that agreed not to bid
againstl-800 Contacts include:
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The Bidding Agreements go well beyond prohibittrgdemark infringing conduct. They
restrain a broad range of truthful, non-misleading, rmardconfusingadvertising.

All fourteenBidding Agreementda 1-800 Contactscompetitor from biddingn a
search advertising auction fany of1-800Contacts trademarkederms(e.g., 1-800
Contactg or variations thereofsuch as commomisspelling3.

All fourteen BiddingAgreements are reciprocal, barrihg00 Contactérom bidding for
the competitors trademarked termsvariations thereofNotably, nost ofthe
competitorghat entered inttheseBidding Agreementfiadneverraised trademark
infringement clairs or counterclaims again&t800 Contacts

Thirteenof the Bidding Ayreementslsorequire 1800 Contacts competitdo employ

negative keywordsdirectingthe search engines not to displdne competitor s
advertisemenih response to search querthat includes any of 1-80Dontacts
trademarkederms or variations thereaéven if thesearch engineslgorithns determine
that the advertisement would be relevant and useful to theTiees, even if a user
entersa query for 1-800 Catactscheaper competitors the user will see
advertisements only for 800 Contacty(See Exhibit 1.) Tis undertakings also
reciprocaj requiring 1800 Contactso employ its competitordradenamesand
variations thereofsnegative keywords its own advertising campaigns

1-800 Contacthas
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Only oneonline seller otontact lenses Lens.comdid not settle with 1-800 Contacts
Instead, Lens.coritigated against BOO Contactat significant expense. Ultimately, the
Court of Appeals for th&enthCircuit rejectedl-800 Contacts trademark infringement
claims. The courtfound that onsumers were not confused when an advertisement for
Lens.com appeared on teearchresults page in response to a ugezry for 1-800
Contacts See 1-800 Contacts, Inc. v. Lens.com, Inc., 722 F.3d 1229, 12459 (10th Cir.
2013).And, in the absence of the likelihood of consumer confusimre can beo
infringement of 1800 Contacts trademarks.

1-800 Contactsargeted rivals whosadvertisements appeared on the search engine
results page in response to a user query¥é&00 Contactsor variations thereofl-800
Contactsactedwithout regard to whether the advertisememse likely to cause
consumer confusioar infringed 1-800 Contacts trademarks.

Anticompetitive Effects of the Bidding
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NOTICE OF CONTEMPLATED RELIEF

Should the Commission conclude from the record developed in any adjudicative
proceedings in this matter that the Respontdesivviolated or iviolating Section 5 of the FTC
Act, as amended, as alleged in the complaint, the Commission may order such relief against
Respondent as is supported by the record and is necessary and appropriate, including, but not
limited to:

1. Ordering Respondemd cease and desisbfn the conduct alleged in the
complaint to violate Section 5 of the FTC Act, and to take all such measures as
are appropriate to correct or remedy, or to prevent the recurrence of, the
anticompetitive pactices engaged in by Respondemtsimilar practices.

2. Prohibiting Respondent from, directly or indirectly, maintaining, entering into, or
attempting to enter into, an agreement with eorptact lens retailer that restrains
participationin or otherwiserestrains competition in any search advertising
auction.

3. Prohibiting Respondetfitom, directly or indirectlymaintaining, entering into, or
attempting to enter into, an agreement with @oiytact lens retagl to forbear
from disseminatingruthful and noamisleadingadvertising

4. Prohibiting Respondent from, directly or indirectly, enforciaiiempting to
enforce or threatening to enforce any provisionaof agreement thag¢stricts
bidding for search advertising or thastrictsthe displayof adve



8. Ordering Respondentor a period of time, to file annual compliance reports to
the Commission describing its compliance with the requirements of the order. The
order would terminate twenty years from the date it becomes final.

9. Requiring that Respondeatompliance with the order may be monitored at

Respondent expense by an independent monitor, for a term to be determined by
the Commission.

10. Any other relief appropriate to prevent, correct or remedy the anticompetitive
effects in their incipiency of any or all of therduct alleged in the complaint.

WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade Commission on
thiseighth day of August, 20li6sues its complaint againsespondent.

By the Commission.

Donald S. Clark

Secretary
SEAL:
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