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UNITED STATES OF AMERICA �,�.�.�f�{�~�t�l� �l�~�l�>�E� �c�0�~�~� . 

OFFICE OF ADMINISTRATIVE LAW JUDGES 11 1 Q 2016 . . · 
) . 584646 •.. 
�~� '-· �~�-�n�-�r�u�w� . .. ··. In the �M�~ �. �t�t�e�r� of 

�~� DOCKET NO. 9372 ORIGINAL 
) 

1-800 CONTACTS, INC., 
a corporation, 

Respondent ) 

�~�~�~�~�~�~�~�~�~�~�~�~�~�~�>� 

COMPLAINT COUNSEL'S MOTION TO CLARIFY THE SCHEDULING ORDER 

This Motion asks the Court to clarify that the Scheduling Order provides Complaint 

Counsel with seven hours of examination time when deposing a current employee of 

Respondent, and that the Scheduling Order does not entitle Respondent to cut short Complaint 

Counsel's seven hours in order to question its own witnesses. 

Complaint Counsel seeks to depose Mr. Tim Roush, the current Chief Marketing Officer 

of Respondent 1-800 Contacts, Inc. Complaint Counsel is entitled to take up to seven hours to 

examine Mr. Roush because Mr. Roush is a party witness. Respondent, however, has asserted 

the unilateral right to use at least 1.5 of Complaint Counsel's seven hours to question Mr. Roush 

itself. Respondent's position is unreasonable. Nothing in the rules entitles Respondent to use 

any portion of the seven hours allotted to Complaint Counsel. The Court's Scheduling Order 

includes a provision for the splitting of deposition time for non-party witnesses. But for party 

witnesses, there is no such split. That is because Respondent has unfettered access to gather 

information and testimony from its own employees, including Mr. Roush, and has no need to 

depose them. 
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Respondent, of course, can conduct re-direct examination of Mr. Roush after Complaint 

Counsel has concluded its questioning if Respondent believes clarifications are necessary. And 

Complaint Counsel has already made clear that it has no objection to extending any deposition of 

Respondent's employees beyond seven hours to accommodate Respondent's questioning. But 

there i$ no basis for Respondent to claim the right to use Complaint Counsel's deposition time to 

question its own party witnesses. 

Complaint Counsel respectfully requests that the Court order that Complaint Counsel is 

entitled to seven hours to examine Mr. Roush, and any other current employee of Respondent, 

during a deposition. 

ARGUMENT 

The Court's September 7, 2016, Scheduling Order sets forth rules governing the duration 

and allocation of time for depositions. Paragraph 12 of the Scheduling Order provides that all 

depositions are limited to seven hours "unless otherwise 9.169 g
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Foundation of State University of New Yorkv. Luminex Corp., 07-CV-1260, 2008 WL 4822276, 

at *4 (N.D.N.Y. 2008) (describing current employees as party witnesses); Micromuse, Inc. v. 

Aprisma Management Technologies, Inc., No. 05-CV-0894, 2005 WL 1241924, at *5 (S.D.N.Y. 

2005) (same). Because Mr. Roush is a party witness, Paragraph 13 of the Scheduling Order, 

which permits parties to allocate time evenly for non-party depositions, does not apply. 

Respondent does not dispute that Mr. Roush is a party witness, or that a seven-hour 

deposition is appropriate. Nor does Respondent rely on the time-splitting provision in Paragraph 

13 of the Scheduling Order. Instead, Respondent relies on FTC Rule 3.33(d), which states that 

"any party shall have the right to question [the deponent]." 16 C.F.R. § 3.33(d).1 Respondent 

asserts that this language gives it the right to use any portion of the seven-hour deposition that it 

sees fit to question its own lto  
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Annuities Litig., No. 05-CV-1018 JLS (WVG), 2011 U.S. Dist. LEXIS 4950, at *8 (S.D. Cal. 

Jan. 19, 2011) (parties did not need to split the time for depositions of absent class members 

because plaintiffs' 
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CERTIFICATE OF CONFERENCE 

Pursuant to Paragraph 4 of the Scheduling Order entered in this matter on September 7, 

2016, I hereby certify that Complaint Counsel, the moving party, has conferred by email and by 

telephone with counsel for Respondent 1-800 Contacts, Inc. on October 20, 2016; October 24, 

2016; October 25, 2016; and October 27, 2016, in an effort to resolve the issues raised by 

Complaint Counsel's Motion to Clarify the Scheduling Order. Complaint Counsel and 

Respondent were unable to reach an agreement to resolve the motion. 

Dated: November 10, 2016 
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/s/ Dan Matheson 
Daniel J. Matheson 

Federal Trade Commission 
Bureau of Competition 
600 Pennsylvania Ave., NW 
Washington, DC 20580 
Telephone: (202) 326-2075 
Facsimile: (202 Tc 11.1 0 0 11.1 402.05 392.0-s3
 Tc 1.8164  322.42 404.062 0 Td
(Cla)Tja D a n  Date1, a J 4  Dan a 
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Ex.A 
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Ex. B 

REDACTED IN IN 



PUBLIC 

Ex. 



From: 
Sent: 
To: 
Cc: 
Subject: 

Garth, 

Matheson, Daniel 
Tuesday, October 25, 2016 3:38 PM 
'Vincent, Garth' 
-800CON_FTC_ATIYS; BC-1040-1800-Search Ad Team-DL 
RE: Deposition scheduling 
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Please let us 



From: Vincent, Garth [mallto:Garth.Vincent@mto.com] 
Sent: Monday, October 24, 2016 6:21 PM 
To: 
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We obviously do not agree with the suggestion that individuals no longer employed by 1-800 Contacts are party 
witnesses not subject to the provisions of Paragraph 13 of the Scheduling Order's Additional Provision, or the proposal 
to take two separate four hour depositions per day with all time being allotted to Complaint Counsel's examination. We 
intend to adhere to the clearly stated provisions of Paragraph 13 for individuals no longer employed by 1-800 Contacts 
and use one-half of the total allotted time. With regard to current 1-800 Contacts employees (i.e., party witnesses), we 
reserve the right to use either half the time or continue the deposition on the next day if necessary in order to complete 
our examination, depending on the c4i6hc
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CERTIFICATE FOR ELECTRONIC FILING 

I certify that the electronic copy sent to the Secretary of the Commission is a true 

and correct copy of the paper original and that I possess a paper original of the signed 

document that is available for review by the parties and the adjudicator. 

November 10, 2016 By: /s/ Dan Matheson 
Attorney 
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