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Respondent has renewed its effort to serve several document requests on the Federal
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not limited the requests “only to discrete and identifiable studies. reports. and analvses.” Order







PUBLIC

In the absence of a showing of good cause, Respondent has not provided a basis for
approval of Requests 1, 4, 5, and 6 (and portions of requests 2 and 3) seeking additional
discovery from either BC or BE.

II.  Respondent Has Not Shown a Need for Discovery from BCP or OPP
(Requests 2-6).
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B. Request 2 Does Not Meet the Requirements of Rule 3.36.
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including the potential for consumer confusion, deception, or false advertising in such
advertising.

provide for such discovery.

This conclusion is supported by In re Intel Corp., 2010 FTC LEXIS 56 (June 9, 2010),
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serve Request 2 on the Commission should be_denied hecause. iust like Resnondegt’sfirst

bears no resemblance to the discovery sought here.” Order at 7.2
C. Request 3 Seeks Old Documents That Are Not “Reasonably Relevant.”

Request 3 secks all data relating to decade-old documents, a 2005 Commission Report
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1), 2015 WL 2193777, at *4 (denying motion to compel production of “general background

information” about the industry).
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relevance. The 2005 Report is based primarily on advocacy pieces submitted by the industry.
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forming an opinion).




PUBLIC

First, the January 13, 2011 letter was prepared by BE and BC, as well as OPP, and

therefore the request should be evaluated under the good cause standard of Rule 3.31(c)(2).
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documents.

Second, Respondent’s suggestion of the relevance of materials is based on conjecture:
¢ The January 13, 2011 FTC letter “could” be used to refute the Commission’s
contentions . . .
e With respect to the 2015 Policy Statement, “[o]ne assumes that the Commission

conducted surveys, focus groups or other consumer research . . . .”
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“clearly relevant.”

Respondent’s Brief at 6, 7. None of these requests meets the exacting Rule 3.36 standards the

Court set forth in Intel.

Third, the requests themselves do not meet the “regsonable particularitv™ reauirement of

- ]

Rule 3.36. Unlike the subpoena that the Court approved in Infel, Requests 4 and 5 seek “aff data,
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extent that either BC or BCP attorneys prepared materials to give legal advice in conjunction

i._..:4.1._4.L_ I . LN i T 11 ' LI T o T

=

—1

CONCLUSION

For the foregoing reasons, we respectfully request that the Court deny Respondent’s

renewed motion for issuance of a Rule 3.36 Subpoena.’

Dated: December 8, 2016 Respectfully submitted,

/s/ Daniel J. Matheson
Daniel J. Matheson

Federal Trade Commission
Bureau of Competition

600 Pennsylvania Ave., NW
Washington, DC 20580
Telephone: (202} 326-2075
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EXHIBIT A
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

FEDERAL TRADE COMMISSION : CIVIL ACTION

V.

CEPHALON : No. 08-2141

ORDER

AND NOW, this 28th day of February, 2011, having considered Defendant Cephalon’s
Motion to Compel Documents From Plaintiff Federal Trade Commission (“FTC™) (Doc. 84),
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The FTC has stipulated that it “[h]as no intention to offer the two studies into evidence,”

purpose.

3. Third Party Pharmaceutical Companies’ Motion for Protective Order (Doc. 88) is

DENIED as moot, in light of the denial of Defendant’s Motion to Compel.
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BY THE COURT:

/s/ L. Felipe Restrepo
L. Felipe Restrepo
United States Magistrate Judge
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CERTIFICATE OF SERVICE

I'hereby certify that on December 8, 2016, I filed the foregoing documents electronically
using the FTC’s E-Filing System, which will send notification of such filing to:

Donald S. Clark

Secretary

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm. H-113
Washington, DC 20580

The Honorable D. Michael Chappell
Administrative Law Judge

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm. H-110
Washington, DC 20580

1 also certify that I delivered via electronic mail a copy of the foregoing documents to:

Gregory P. Stone Justin P. Raphael
Steven M. Perry Munger, Tolles & Olson LLP
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justin.raphael@mto.com !

j‘ steven.nerrv%mto.com ]
garth.vmcent(%mto.com sgates{@charislex.com
stuart.senatori@mto.com

CTECOrY.Sergi@mto.com

Counsel for Respondent 1-800 Contacts, Inc.

Dated: December 8, 2016 By:  /s/Daniel J. Matheson
Attorney
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CERTIFICATE FOR ELECTRONIC FILING

I certify that the electronic copy sent to the Secretary of the Commission is a true
and correct copy of the paper original and that I possess a paper original of the signed

document that is available for review by the parties and the adjudicator.

December 8, 2016 By:  /s/Daniel J. Matheson
Attorney




