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UNITED STATES OF AMERICA  
FEDERAL TRADE COMMISSION 

        
                                                              
        )   
In the Matter of       ) AGREEMENT CONTAINING   

  ) CONSENT ORDER 
West-
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may either withdraw its acceptance of this agreement and so notify proposed respondent, in 
which event it will take such action as it may consider appropriate, or issue and serve its 
complaint (in such form as the circumstances may require) and decision in disposition of the 
proceeding. 
 

5. This agreement contemplates that, if it is accepted by the Commission, and if such 
acceptance is not subsequently withdrawn by the Commission pursuant to the provisions of 
Section 2.34 of the Commission’s Rules, the Commission may, without further notice to 
proposed respondent, (1) issue its complaint corresponding in form and substance with the 
attached draft complaint and its decision containing the following order in disposition of the 
proceeding, and (2) make information about it public.  When so entered, the order shall have the 
same force and effect and may be altered, modified, or set aside in the same manner and within 
the same time provided by statute for other orders.  The order shall become final upon service.  
Delivery of the complaint and the decision and order to proposed respondent’s address as stated 
in this agreement by any means specified in Section 4.4(a) of the Commission’s Rules shall 
constitute service.  Proposed respondent waives any rights it may have to any other means of 
service.  The complaint may be used in construing the terms of the order.  No agreement, 
understanding, representation, or interpretation not contained in the order or the agreement may 
be used to vary or contradict the terms of the order. 

 
6. Proposed respondent has read the draft complaint and consent order.  Proposed 

respondent understands it may be liable for civil penalties in the amount provided by law and 
other appropriate relief for each violation of the order after it becomes final. 
 
  

ORDER 
 

DEFINITIONS  
 

For purposes of this order, the following definitions shall apply: 
 

1. Unless otherwise specified, “Respondent” shall mean West-Herr Automotive 
Group, Inc., and its successors and assigns.   

 
2. “Advertisement” shall mean a commercial message in any medium that directly 

or indirectly promotes a consumer transaction. 
 
3. “Clearly and conspicuously” shall mean that a required disclosure is difficult to 

miss (i.e., easily noticeable) and easily understandable by ordinary consumers, including in all of 
the following ways: 
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a. In any communication that is solely visual or solely audible, the disclosure 
must be made through the same means through which the communication 
is presented.  In any communication made through both visual and audible 
means, such as a television advertisement, the disclosure must be made 
through the same means through which the representation requiring the 
disclosure is presented.   
 

b. A visual disclosure, by its size, contrast, location, the length of time it 
appears, and other characteristics, must stand out from any accompanying 
text or other visual elements so that it is easily noticed, read, and 
understood. 

 
c. An audible disclosure, including by telephone or streaming video, must be 

delivered in a volume, speed, and cadence sufficient for ordinary 
consumers to easily hear and understand it.  

 
d. In any communication using an interactive electronic medium, such as the 

Internet or software, the disclosure must be unavoidable.  
  

e. The disclosure must use diction and syntax understandable to ordinary 
consumers and must appear in each language in which the representation 
that requires the disclosure appears. 

 
f. The disclosure must comply with these requirements in each medium 

through which it is received, including all electronic devices and face-to-
face communications.  

 
g. The disclosure must not be contradicted or mitigated by, or inconsistent 

with, anything else in the communication. 
 

4. “Material” shall mean likely to affect a person’s choice of, or conduct regarding, 
goods or services. 

 
5. “Motor vehicle” shall mean: 
 

a. Any self-propelled vehicle designed for transporting persons or property 
on a street, highway, or other road; 

 
b. Recreational boats and marine equipment; 
 
c. 
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II.  
 

IT IS FURTHER ORDERED that Respondent, within sixty (60) days of entry of this 
Order, must provide, by first class mail to the last known address of every consumer who 
purchased a used motor vehicle from Respondent between July 1, 2013 and June 30, 2015, a 
notice on Respondent’s letterhead that clearly and conspicuously discloses the following: 
 

“We want to alert you that some of the used vehicles we recently sold had been 
recalled for safety issues, but weren’t repaired as of the date they were sold.  You can 
check whether the vehicle you bought from us is subject to an unrepaired recall at the 
National Highway Traffic Safety Administration's recall website, 
https://vinrcl.safercar.gov/vin/.  That site also provides information on how to get 
your vehicle fixed if it's been recalled.” 
 

Respondent shall not include any advertising, marketing, or other promotional information in the 
notice.  Moreover, the mailing shall not include any other documents.  The envelope enclosing 
the notice shall have printed thereon in a clear and conspicuous fashion the disclosure “Important 
Safety Recall Information.” 
 
Provided, however, that Respondent is not required to provide this notice for (A) any motor 
vehicle that Respondent can demonstrate was not subject to an open recall for a safety issue at 
the time of purchase and delivery, or (B) any motor vehicle that was the subject of one or more 
open recalls for safety issues at the time of purchase and delivery that Respondent can 
demonstrate have subsequently been fixed.   
 
For purposes of Subpart (A) of this proviso, records showing that the vehicle was not listed as 
subject to an open recall for a safety issue, as of the date of the purchase, on the Original 
Equipment Manufacturer’s recall database, on the National Highway Traffic Safety 
Administration’s www.safercar.gov database, or on a database with information on vehicle 
recalls that is generally accepted based on the expertise of professionals in the relevant area to 
yield accurate 
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III.  
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V. 
 

 IT IS FURTHER ORDERED that Respondent shall notify the Commission at least 
thirty (30) days prior to any change in the corporation(s) that may affect compliance obligations 
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on appeal, then the order will terminate according to this Part as though the complaint had never 
been filed, except that the order will not terminate between the date such complaint is filed and 
the later of the deadline for appealing such dismissal or ruling and the date such dismissal or 
ruling is upheld on appeal.  
 
 
 Signed this ________ day of ____________________, 2016. 

 
 

 
 
 
 
Dated:_________________________ 

WEST-HERR AUTOMOTIVE GROU P, 
INC.  
  
 
By:____________________________________ 
       Name:  
       Title: 

    
  
  
 
Dated:_________________________ 

 
By:____________________________________ 
       JOEL WINSTON 
       Hudson Cook, LLP 
       Attorney for Respondent  
        

    



Page 9 of 9 
 

FEDERAL TRADE COMMISSION 
 
 
 
Dated: _________________________ 

 
__________________________________ 
EVAN R. ZULLOW 
MICHAEL D. WHITE 
Counsel for the Federal Trade Commission    
                    

 
APPROVED: 
 
 

 

_______________________________ 
DUANE POZZA 


