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INTRODUCTION 

The document production Comp
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- (Ex. A (Clair Deel. ) Tab 1, at 1-800F 00030959): and 

• Emails discussing other similar reports have: 

(Ex. A-Tab2, at l-800F_00030980-

81), and 

(Ex. A-Tab 3, at l-800F _00060190-91). 

Respondent' s suggestion that Complaint Counsel should have requested only the data underlying 

these reports ignores the reality that the reports themselves contain contemporaneous 

commentary and analysis, representing party admissions, for which data is no substitute.' 

B. T he P.-oduction Complaint Counsel Seeks is Reasonable and Desc.-ibed with 
Pa rticulari1y 

The dispute regarding RFPs 22 and 24 is extremely narrow, and the dispute regarding 

RFPs 23 and 25 centers around burdens. RFPs 22 and 24 seek specific identified documents of 

the sort that are often centrally located or held by a given custodian or custodians. Respondent 

has not provided any evidence to suggest that these requests would in fact require searching 

numerous custodians. Nol" has Respondent provided the Court assurances that its proposed 

search strategy is likely to find any reasonable number of the requested docum equesdocu
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(down from "20,000" j ust weeks ago ).6 Respondent cannot ask the Court to make a decision 

based on its burdens if it will neither quantify those burdens nor talce advantage of existing 

opportunities to narrow them.7 

Responde
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 
OFFICE OF ADM INISTRATIVE LAW JUDGES 

) 
In the Matter of ) 

) 
1-800 CONTACTS, INC., ) 
a corporation, ) DOCKET NO. 9372 

) 
Respondent ) 

�~�~ �~�~�~�~�~ �~�~�~�~�~ �~�-�)� 

DECLARATION OF KATHLEEN M . CLAIR 

1. I have personal knowledge of the facts set forth in this declaration, and if call ed as a 

witness l could and would testify competently under oath to such facts. 

2. I am an attorney at the Federal Trade Commission and Complafot Counsel in this 

proceeding. Attached to this declaration are the exhibits submitted in support of 

Complaint Counsel's Reply in Further Support of its Motion to Compel Production of 

Documents in Response to Requests for Production 22-25. 

3. Tab I is a true and correct copy of a document produced by Respondent, consisting of a 

Weekly Core Website Overview report for the week of August I I - 17, 2012, bearing the 

Bates numbers 1-800F _ 00030958 through 1-800F _ 00030960. 

4. Tab 2 is a true and correct copy of a document produced by Respondent, consisting of an 

A Lt gust 13-14, 2012 email exchange between Joan Blackwood and Laura Schmidt in 

response to an earlier email from Rick Galan, bearing the Bates numbers 1-

SOOF _ 00030980 through l-800F _ 0003098 l . 

5. Tab 3 is a true and cotTect copy of a document produced by Respondent, consisting of an 

April 18, 2011 email exchange between Joan Blackwood and Bryce Craven, in which 
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other employees of Respondent are carbon copied, bearing the Bates numbers J -

800F _ 00060190 through l -800F _ 000601 92. 

6. Tab 4 is a true an
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Tab 1 

REDACTED IN ENTIRETY 
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Tab2 

REDACTED IN ENTIRETY 
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Tab3 

REDACTED IN ENTIRETY 
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UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

) 
In the Matter of }' 

) 
LABORATORY CORPORATION ) 
OF AMERICA ) 

) 
and ) DOCKET NO. 9345 

} 
LABORATORY CORPORATION ) 
OF AMERICA HOLDINGS, ) 

�~� Respondents. ) 

ORDER DENYING HUNTER LABORATORIES' 
MOTION TO QUASH SUBPOENA DUCES TECW'd 

(. 

On February 8, 2011, third party Hunter Laboratories ("Hunter Labs") filed a 
Motion to Quash Subpoena. ("Motion"). On February 18, 2011, Respondents filed an 
Opposition to Hunter Labs' Motion. For the reasons set forth below, Hunter Labs' 
Motion is DENIED. 

II. 

Hunter Labs moves to quash the Subpoena Duces Tecum served on it by 
Respondents Laboratory Corporation of America and Laboratory Corporation of America 
Holdings (collectively, "LabCorp") on February 1, 2011 ("Subpoena"). Hunter Labs 
asserts that the Subpoena violates a discovery ruling in a civil action pending in the State 
of California ("California action"); that the discovery sought is unreasonably cumulative 
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III. 

A. The California Action 

Hunter Labs states that it filed a qui tam action against LabCorp and other 
defendants for violation of the California False Claims Act and that, in that action, the 
court-appointed Special Master denied LabCorp's motion to compel responses from 
Hunter Labs to certain discovery requests. The resolution of a discovery dispute in 
another action involving different parties, claims, and defenses, and brought 
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C. Scope of the Subpoena 

Discovery shall be limi ted by the Administrative Law Judge if he or she 
determines that: (i) the discovery sought is unreasonably cumulative or duplicative, or is 
obtainable from some other source that is more convenient, less burdensome, or less 
expensive; ... or (i ii) the burden and expense of the proposed discovery outweigh its 
likely benefit. 16 C.F.R. § 3.3 l(c)(2). In addition, the Administrative Law Judge may 
deny discovery or make any other order which justice requires to protect a party or other 
person from annoyance, embarrassment, oppression, or undue burden or expense, or to 
prevent undue delay in the proceeding. 16 C.F.R. § 3.31(d). 

Hunter Labs argues that the Subpoena seeks unreasonably cumulative discovery 
and that the burden and expense of the proposed discovery outweighs its likely benefit. 
Hunter Labs states, without providing factual support, that the requests would take 
months and tens or even hundreds of thousands of dollars to comply with. Hunter Labs 
further states that it is unclear what, if any relevance, the requested documents have to the 
instant action, as it is HWlter Labs' understanding that this action alleges that the Lab­
Corp-Westcliff integration would decrease competition in the Southern California market 
for capitated contracts, while Hunter Labs is a Northern California lab that does not offer 
capitated contracts. Because, according to Hunter Labs, their business practices would 
shed no light on the issues pertinent to the FTC action, the burden and expense of the 
Subpoena outweigh the likely benefit. 

Respondents state that the founder of Hunter Labs is on Complaint Counsel 's 
preliminary witness list, and that Complaint Counsel expects to call him 7  0 C
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impose a substantial degree of burden, inconvenience, and cost, that will not excuse 
producing information that appears generally relevant to the issues in the proceeding." 
In re Polypore Int '/, Inc., 2009 FTC LEXIS 41, at *10 (Jan. 15, 2009); Jn re Kaiser Alum. 
& Chem. Co., 1976 FTC LEXIS 68 at *19-20 (Nov. 12, 1976). Information from 
competitors is frequently crucial in proceedings such as this one. See In re North Tex. 
Specialty Phys., 2004 FTC LEXIS 20, *4 (Feb. 5, 2004) (citing SenJice Liquor 
Distributors, Inc. v. Calvert Distillers Corp., 16 F.R.D. 507, 509 (S.D.N.Y. 1954)). 
Information from a company whose founder is li sted as expected to testify at trial on its 
ability to enter and expand into a relevant market is relevant to the allegations of the 
Complrunt and the defenses of Respondents. 

Hunter Labs has provided no specific information regarding the burden or 
expense involved in producing the requested documents other than its unsupported 
statement that the requests would take months and tens or even hundreds of thousands of 
dollars to comply with. A movant's general allegation that a subpoena is unduly 
burdensome is insufficient tc carry its burden of showing that the �r�e�q�u�e�s�~�e�d� discovery 
should be denied. In re Polypore Int '1, Inc., 2009 FTC LEXIS 41, at "'10 (Jan. 15, 2009). 
Hunter Labs has failed to meet its burden of demonstrating that the Subpoena is unduly 
burdensome or that the burden or expense of the discovery outweigh its likely benefit 

IV. 

For the above stated reasons, Hunter Labs' Motion is DENIED. Respondents and 
Hunter Labs are encouraged to meet and confer to minimize any burden that might result 
from compliance with the Subpoena. ou93 0 Td
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CERTIFICATE OF SERVICE 

I hereby certify that on December 15, 2016, I filed the foregoing documentsm



CERTIFICATE FOR ELECTRONIC FILING 

l certify that the electronic copy sent to the Secretary of the Commission is a true 

and correct copy of the paper original and that I possess a paper original of the signed 

document that is available for review by the parties and the adjudicator. 

December 15, 2016 By: Isl Daniel J. Matheson 
Attorney 
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