


PUBLIC 

I. INTRODUCTION 

Respondent 1-800 Contacts, Inc. ("1-800 Contacts") opposes Complaint Counsel's 

Motion to Compel Production of Documents in Response to Requests for Production 22-25 

("Motion" or "MTC"). These requests seek not only routine (and largely cumulative) weekly 

reports on the traffic to 1-800 Contacts website that were generated over the last 12 years (since 

2004), but these requests also seek all documents "relating to" any such reports. The dispute 

here is not over production of these weekly reports; any additional reports that can be located 

through a further reasonable search will be produced. Jn fact, l-800 Contacts already has 

produced over J ,000 documents responsive to these requests; and, 1-800 Contacts has agreed to 

conduct additional searches over the comprehensive set of nearly- documents it 

already has collected from and 

- to identify additional versions of these weekly reports that have not yet been produced. 

The two principal issues in dispute are: 

(1) whether 1-800 Contacts should be required in responding to Requests 22 and 
24 to se.arch beyond its existing, comprehensive document collection; and 

(2) whether J -800 Contacts should be required to search for "al! documents 
relating" to these various weekly reports. 

1-800 Contacts respectfully submits that the answer on both these issues in dispute should be 

"No." 

In response to these requests, 1-800 Contacts agreed weeks ago to conduct a further and 

extensive search of its existing collection of documents (nearly- documents), and 

that is a more than reasonable search. Complaint Counsel's demands for even more are 

unwarranted and would impose costs and burdens on 1-800 Contacts that far outweigh any likely 

benefits. 
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II. FACTUAL BACKGROUND 

1-800 Contacts has already unde1taken to collect, search, and review documents from . 

and 

covering approximately 10 years. See Declaration of Lisa Clark,~ 3 ("Clark Deel."). That 

collection now totals nearly - documents. See id. This was an e>..'}Jensive 

undertaking and imposed a significant burden on 1-800 Contacts and its counsel. 1-800 Contacts 

has taken these efforts in order to respond to nearly every request for documents and data 

throughout these proceedings. 

The requests now at issue were served on October 19, 20L6, in Complaint Counsel's 

Third Set of Requests for Production. Requests 22 and 24 seek "regularly prepared" weekly 

reports ("Weekly Website Overview," "Weekly Core Website Overview," and the "Digital 

Commerce Dashboard") spanning a period of nearly 12 years from 2004 through the present.1 

Counsel for 1-800 Contacts voluntarily offered to include within the scope of those requests the 

weekly report titled "Conversion Dashboard." See MTC, Matheson Deel., Tab 6. 

Complaint Counsel claims that 1-800 Contacts has only "produced a handful of the 

reports sought by" these Requests. MTC at 1. In fact, 1-800 Contacts already has produced over 

. t ,000 documents consisting of numerous versions of those reports and many other documents 

relating to those reports. See Clark Deel.~ 4. To furth

reporspo4. 
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name fields, and then to produce any responsive, .non-privileged documents identified through 

that search (along with any cover email or other attachments to those documents). 

The scope of what 1-800 Contacts agreed to do entails the expense 
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be limited" if: 

(i) "[t]he discovery sought ... is unreasonably cumulative or duplicative, or is 
obtainable from some other source that is more convenient, less burdensome, or 
less expensive," 

(ii) "[t]he party seeking discovery has had ample opportunity by discovery in the 
action to obtain the information sought," or 

(iii) "[t]he burden and expense of the proposed discovery . . . outweigh its likely 
benefit." 

16 C.F.R. § 3.3 l(c)(2). Like its analogue in the Federal Rules of Civil Procedure, the FTC 

discovery rules reflect the basic concept of''proportionaHty": "[t]here comes a point where the 

marginal returns on discovery do not outweigh the concomitant burden, expense, and bother." 

Goodman v. Burlington Coat Factory Warehouse Corp., 292 F.R.D. 230, 233 (D.N.J. 2013). See 

also Fed. R. Civ. P. 26 advisory committee's note (2015). 

A. The Burdens Associated with Complaint Counsel's Additional Demands on 
Requests 22 and 24 Far Outweigh Any Likely Benefits. 

Complaint Counsel argues that the weekly reports, going back to 2004, are relevant 

because they " track the sources of [l-800 Contacts'] internet traffic and internet-based orders." 

MTC at 6. These reports primarily contain weekly statistics showing the means by which 
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the text of any document--of these reports is unrealistic and untenable.6 As shown above, l-800 

Contacts has determined that CompJaint Counsel's approach wouJd require the review of 

thousands of additional documents, many of which are plainly irrelevant. In light of the 

extensive efforts 1-800 Contacts already has taken (and agreed to take) to respond to Requests 22 

and 24, as well as Complaint Counsel's many other Requests, 1-800 Contacts should not have to 

incur the added expense and burden of Complaint Counsel's fishing expedition with Requests 23 

and 25.7 

IV. CONCLUSION 

For these reasons, 1-800 Contacts respectfully requests that this Court deny Complaint 

Counsel's Motion to Compel further production of documents in response to Requests 22-25. 

6 Complaint Counsel's reliance on In re North Texas Specialty Physicians is unpersuasive as the 
decisions in that matter do not reveal circumstances remotely similar. See, e.g., Docket No. 
9312, 2004 WL 527340, at *5 (Jan. 30, 2004); 2004 WL 527337, at *5 (Feb. 4, 2004). There, 
the requests to commercial insurance companies sought documents specifically mentioning a 
specific physician group (North Tex.as Specialty Physicians). The requests did not seek all 
documents relating to an internal weekly report generated over a 12-year period. 

7 lf this Court were to order 1-800 Contacts to further respond to Requests 23 and 25, this should 
be limited to the documents already collected, pursuant to Complaint Counsel's prior agreement. 
See supra n.3; MTC, Matheson Deel., Tab 7 (email detailing scope of "refresh" coJlection). 
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DATED: December 7, 2016 By: Isl Gregory M Sergi 
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4. In the course of this litigation and the investigation that preceded it, 1-800 

Contacts produced to the Federal Trade Commission staff and/or to Complaint Counsel over 

1,000 documents that contain one or more of the phrases "Weekly Website Overview," "Weekly 

Core Website Overview," "Digital Commerce Dashboard," and "Conversion Dashboard.'' Once 

all of the accompanying cover emails and other attachments to those documents are counted, the 

total exceeds I ,600 documents. 

5. A search for the terms " Weekly Website Overvjew," "Weekly Core Website 

Overview," "Digital Commerce Dashboard," or "Conversion Dashboard" in the title, filename, 

or attachment name of the nearly already collected results in 

approximately 3,500 documents that have not yet been produced. 

6. Based on my extensive experience managing and supervising document review 

projects in the context of litigation, approximately 75-80 hours are required to conduct an initial 

review of the 3,500 documents identified above in paragraph 5. Additional time is required to 

review those documents for any privilege issues, conduct standard quality control checks, and 

ultimately put the responsjve, non-privileged documents into a formal production. 

7. Setting aside documents already produced and those identified in paragraphs 5 

and 6 above, a search for the terms " Weekly Website Overview," "Weekly Core Website 

Overview," "Digital Commerce Dashboard," "Conversion Dashboard," or "Web Channel Trend" 

in the text of any of the nearly documents already collected, as suggested in section 

2 of Complaint Counsel' s Proposed Order, results in thousands of additional documents that 

have not yet been produced. As discussed above in paragraph 6, the review and production of 

these additional documents would require substantial time and expense. 

2 



PUBLIC 

8. Tab 1 is a trne and correct copy of the first worksheet in an Excel spreadsheet 

produced by 1-800 Contacts with Bates number 1-800F _ 00059498. 

9. Tab 2 is a true and correct copy of a document produced by 1-800 Contacts with 

Bates number 1-800F 00025054. 

I declare under penalty of perjury under the laws of the United States that the foregoing is 

true and correct. 

Executed perjury 
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Tab 1 



PUBLIC 



PUBLIC 

I I 
- -- : _:: - _ 1 



PUBLIC 



=y" . -- .. .. 
When: 

Until: 

Tue Aug rJl 15:00:00 200T (Amer1ca'Chicago) 

Tue Aug (1116:00:00 2007 (America/Chicago) 

Bill Me Later $10 promotion 

What Is objective al $10 promotion? 

How Important is call center Incentive? (Will It drive volume?) 

Phase II calendar 

As king for 31.111eeks 

Kick df ll'Ming last week 

~an'g position 

nvoicm m Qnlenslon 



Notice of Electronic Service 

I hereby certify that on December 15, 2016, I filed an electronic 



nhopldn@ftc.gov 
Complaint 

Charles A. Loughlin 
Attorney 
Federal Trade Commission 
cloughlin@ftc.gov 
Complaint 

Daniel Matheson 
Attorney 
Federal Trade Commission 
dmatheson@ftc.gov 
Comp la int 

Charlotte Slaiman 
Attorney 
Federal Trade Commission 
cs!aiman@ ftc.gov 
Complaint 

Mark Taylor 
Attorney 
Federal Trade Commission 
mtaylor@ftc.gov 
Complaint 

Gregory P. Stone 
Attorney 
Munger, Tolles & Olson LLP 
gregory.stone@mto.com 
Respondent 

Steven M. Perry 
Attorney · 
Munger, Tolles & Olson LLP 
steven.perry@ sto.com M. Mun

@M1 g
0 Tc -10.795 -9



Sean Gates 
Charis Lex P.C. 
sgates@charislex.com 
Respondent 

Mika Ikeda 
Attorney 
Federal.Trade Commission 
mikeda@ftc.gov 
Complaint 

Zachary Briers 
Munger, Tolles & Olson LLP 
zachary.briers@mto.com 
Respondent 

Chad Golder 
Munger, Tolles, and Olson 
chad.golder@mto.com 
Respondent 

Gregory Sergi 

Attorney 


