
In the Matter of 

1-800 Contacts, Inc., 
a corporation, 

Respondent. 

UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION 

OFFICE OF ADMlNISTRATIVE LAW JUDGES 

) 
) 
) 
) 
) 
) 
) 

DOCKET NO. 9372 

ORDER ON RESPONDENT'S RENEWED MOTION FOR DISCOVERY 
FROM THE COMMISSION PURSUANT TO RULE 3.36 

I. 

On November 28, 2016, Respondent 1-800 Contacts, Inc. ("Respondent") filed a 
Renewed Motion for Discovery from the Commission Pursuant to Rule 3.36 ("Motion"). 1 On 
December 8, 2016, Federal Trade Commission ("FTC") Complaint Counsel filed an opposition 
to the Motion ("Opposition"). Respondent's Motion is GRANTED IN PART, as explained 
below. 

II. 

Respondent's Motion seeks issuance of a subpoena to the FTC requiring the production 
of the following: 

1. All reports, studies or analyses of competition in the market for contact lenses. 

2. All reports, studies, or analyses of Paid Search Advertising's effect on consumers, 
including the potential for consumer confusion, deception, or false advertising in 
such advertising. 

3. The contact lens pricing and availability data relied upon in Prices and Price 
Dispersion in Online and Ofjline Markets for Contact Lenses, WORKING 
PAPER NO. 283 (Original Version: April 2006 Revised: November 2006) and the 
Commission's 2005 report on Strength of Competition in nt's 

October 3, 2016 Motion for Issuance ofa Subpoena Under Rule 3.36 ("October 3 Motion") was 
denied without prejudice by Order dated October 28, 2016 ("October 28 Order"). 







Opposition at 2. Accordingly, Rule 3.31 (c)(2) governs Respondent's request for documents 
from these offices. 16 C.F.R. § 3.3l(c)(2). 







contact lenses, rather than the trademarked name, "1-800 Contacts," and therefore the challenged 
Bidding Agreements have little effect in the market. 

Arguing against relevance, Complaint Counsel asserts that the 2005 Report uses data 
from 2002, and the Working Paper uses data from 2004, noting that the October 28 Order 
questioned whether ten-year-old documents are reasonably relevant. However, the FTC stated in 
the Staff Comment that "[t]here is no indication" that the conclusion in the 2005 report "ha[ d] 
changed in the intervening years," which indicates that the data has maintained validity, at least 
through the date of the Staff Comment. Complaint Counsel further argues that the 2005 Report 
and the Working Paper are "based primarily on advocacy pieces submitted by the industry," 
including by Respondent, that have not been tested by cross-examination, and therefore have 
"such limited evidentiary value" that they should not be deemed reasonably relevant. The 
standard for discoverability is not the ultimate weight that the evidence may receive, but whether 
the requested discovery is reasonably calculated to lead to evidence that is admissible. 16 C.F .R. 
§ 3.3 l(c)(l). Regarding the relevance of Request 4 for information underlying the Staff 
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A conclusory, blanket assertion of privilege is not a sufficient basis for denying a request 
for discovery, paiiicularly where, as modified herein, the requested information is limited to 
factual data. Moreover, notwithstanding the granting of Respondent's Motion herein, neither 
this Order, nor the discovery rules, requires the production of privileged materials. See Rule 
3 .31 ( c )( 4 ). Applicable privileges may be raised in connection with the response to the discovery 
authorized herein, as provided under the Rules. See, e.g., 16 C.F.R. 3.34(c); 3.38A(a). 

v. 

For the reasons set forth above, Respondent's request for issuance of a subpoena under 
Rule 3.36 is GRANTED IN PART, to allow issuance of the Proposed Subpoena with the 
modifications ordered herein. Respondent shall modify its subpoena in accordance with this 
Order. Pursuant to Rule 3.36(c), Respondent may forward to the Secretary a request for the 
authorized subpoena for documents from OPP and BCP, with a copy of this authorizing order 
attached. 16 C.F.R. § 3.36(c). Pursuant to Rule 3.3 l(c)(2), Complaint Counsel shall produce 
non-privileged, responsive documents in the possession, custody or control of BC and BE, if any, 
together with any applicable privilege schedule pursuant to Rule 3.38A, by January 20, 2017, or 
such other date as may be agreed to by the parties. 

ORDERED: 
D. �M�i�c�~�l� Chppell 
Chief Administrative Law Judge 

Date: December 20, 2016 
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