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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS: Maureen K. Ohlhausen, Acting Chairman
Terrell McSweeny

In the Matter of

THE SHERWIN-WILLIAMS COMPANY,
a corporation,

and Docket No. C-4621

THE VALSPAR CORPORATION,
a corporation.

N N N N N N N N N N N N

DECISION AND ORDER
[Public Record Version]

The Federal Trade Commission (“Commission”), having



161 0116
The Commission having thereafter considered the matter and having determined that it

had reason to believe that Respondents have violated the said Acts, and that a Complaint should
issue stating its charges in that respect, and having thereupon issued its Complaint, and having
accepted the executed Consent Agreement and placed such Consent Agreement on the public
record for a period of thirty (30) days for the receipt and consideration of public comments, now
in further conformity with the procedure described in Commission Rule 2.34, 16 C.F.R. § 2.34,
the Commission hereby makes the following jurisdictional findings and issues the following
Decision and Order (“Order”):

1.

apply:

Respondent The Sherwin-Williams Company is a corporation organized, existing, and
doing business under, and by virtue of, the laws of the State of Ohio with its executive
offices and principal place of business located at 101 Prospect Avenue NW, Cleveland,
Ohio 44115.

Respondent The Valspar Corporation is a corporation organized, existing, and doing
business under, and by virtue of, the laws of the State of Delaware with its executive
offices and principal place of business located at 1101 South Third Street, Minneapolis,
Minnesota 55415.

The Federal Trade Commission has jurisdiction of the subject matter of this proceeding
and of the Respondents, and the proceeding is in the public interest.

ORDER
.

IT ISHEREBY ORDERED that, as used in this Order, the following definitions shall

“SW” means The Sherwin-Williams Company, its directors, officers, employees, agents,
representatives, successors, and assigns; and the joint ventures, subsidiaries, partnerships,
divisions, groups, and affiliates in each case controlled by The Sherwin-Williams
Company, and the respective directors, officers, employees, agents, representatives,
successors, and assigns of each. SW includes Valspar, after the Acquisition Date.

“Valspar” means The Valspar Corporation, its directors, officers, employees, agents,
representatives, successors, and assigns; and the joint ventures, subsidiaries, partnerships,
divisions, groups, and affiliates in each case controlled by The Valspar Corporation, and
the respective directors, officers, employees, agents, representatives, successors, and
assigns of each.

“Respondents” means SW and Valspar, individually and collectively.
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“Commission” means the Federal Trade Commission.

“Acquirer” means:
1. Axalta; or

2. Any other Person approved by the Commission to acquire the Industrial Wood
Coatings Business pursuant to this Decision and Order.

“Acquisition” means the proposed acquisition by Respondent SW of all the voting
securities of Respondent Valspar described in the Agreement and Plan of Merger, dated
as of March 19, 2016, among The Sherwin-Williams Company, Viking Merger Sub, Inc.,
a wholly owned subsidiary of SW, and The Valspar Corporation, and any amendments,
exhibits, or schedules attached thereto.

“Acquisition Date” means the date the Acquisition is consummated.

“Axalta” means Axalta Coating Systems Ltd., an exempted company organized, existing,
and doing business under, and by virtue of, the laws of Bermuda with its office and
principal executive offices located at 2001 Market Street, Philadelphia, Pennsylvania
19103.

“Business Records” means all originals and all copies of any operating, financial or other
information, documents, data, computer files (including files stored on a computer’s hard
drive or other storage media), electronic files, books, records, ledgers, papers,
instruments, and other materials, whether located, stored, or maintained in traditional
paper format or by means of electronic, optical, or magnetic media or devices,
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“Confidential Business Information” means information owned by, or in the possession
or control of, Respondent Valspar that is not in the public domain and that is directly
related to the conduct of the Industrial Wood Coatings Business. The term “Confidential
Business Information” excludes the following:

1. Information that is contained in documents, records, or books of Respondent
Valspar that is provided to an Acquirer that is unrelated to the Industrial Wood
Coatings Business acquired by the Acquirer or that is exclusively related to the
Retained Business;

2. Information that Respondent Valspar can demonstrate to the satisfaction of the
Commission, in the Commission’s sole discretion:

a.

Was or becomes generally available to the public other than as a result of
disclosure by Respondent Valspar;

Is necessary to be included in Respondent Valspar’s mandatory regulatory
filings; provided, however, that Respondent Valspar shall make all
reasonable efforts to maintain the confidentiality of such information in
the regulatory filings;

Was available, or becomes available, to Respondent SW on a non-
confidential basis, but only if, to the knowledge of Respondent SW, the
source of such information is not in breach of a contractual, legal,
fiduciary, or other obligation to maintain the confidentiality of the
information;

Was independently developed by Respondent without reference to
Confidential Business Information;
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“Industrial Wood Coatings Business” means all of Respondent Valspar’s rights, title, and
interest in and to all assets primarily related to the operation or conduct of Respondent
Valspar’s business of designing, developing, manufacturing, marketing, servicing,
distributing and selling of Industrial Wood Coatings Products in the Geographic
Territory, wherever located, and all improvements and additions thereto, as of the
Divestiture Date, including, but not limited to:

1.

2.

The Industrial Wood Coatings Facilities;
The Industrial Wood Coatings Research and Development Assets;
The Industrial Wood Coatings Color Studio Assets;

The Industrial Wood Coatings Contracts;
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“Industrial Wood Coatings Color Studio Assets” means all assets, including, but not
limited to, research and development equipment, located at the Los Angeles, California
Color Studio of Respondent Valspar and used exclusively or primarily by any Industrial
Wood Coatings Employee.

“Industrial Wood Coatings Contracts” means all agreements and contracts with
customers, suppliers, vendors, representatives, agents, licensees, and licensors; and all
leases, mortgages, notes, bonds, and other binding commitments, whether written or oral,
and all rights thereunder and related thereto related primarily to the Industrial Wood
Coatings Business.

“Industrial Wood Coatings Employee” means any person employed by Valspar (i) who
Ima()]Teal T* [(C)-3(a)]TJrtr
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through its “Valspar Wood” or “Valspar Flooring” business for use in manufacturing
cabinets, furniture (and related products including caskets and musical instruments),
flooring, and building products (including exterior composites, structural panels, siding
and trim, doors and windows, floors, paneling, tileboard, interior composites, and
moldings).

“Industrial Wood Coatings Research and Development Assets” means all assets,
including, but not limited to, research and development equipment, application
engineering equipment, and accelerated exposure equipment, located at the Minneapolis,
Minnesota research and development lab of Respondent Valspar and used exclusively or
primarily by any,
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“Manufacturing Technology” means all technology (including process technology,
technology for equipment, inspection technology, and research and development of
product or process technology), Trade Secrets, formulas, formulations, descriptions of all
ingredients, materials, or components, and proprietary information (whether patented,
patentable, or otherwise) used in the manufacture of products.

“Monitor” means any monitor appointed pursuant to Paragraph 111 of this Order.

“Monitor Agreement” means the Monitor Agreement dated May 19, 2017, between
Analysis Group, Inc. and The Sherwin-Williams Company. The Monitor Agreement is
attached as Appendix D to this Order.

“Patents” means all patents, patent applications, including provisional patent
applications, invention disclosures, certificates of invention and applications for
certificates of invention, and statutory invention registrations, in each case filed or
existing as of the Acquisition Date, and includes all reissues, additions, divisions,
continuations, continuations-in-part, supplementary protection certificates, extensions
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“Software” means computer programs, including all software implementations of
algorithms, models, and methodologies whether in source code or object code form,
databases and compilations, including any and all data and collections of data, all
documentation, including user manuals and training materials, related to the foregoing
and the content and information contained on any website; provided, however, that
“Software” does not include software that is readily purchasable or licensable from

10
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Provided further, that if Respondents have complied with the terms of this Paragraph
before the date on which this Order becomes final, and if, at the time the Commission
determines to make this Order final, the Commission notifies Respondents that the
manner in which the divestiture was accomplished is not acceptable, the Commission
may direct Respondents or appoint the Divestiture Trustee, to effect such modifications
to the manner of the divestiture to Axalta (including, but not limited to, entering into
additional agreements or arrangements) as the Commission may determine are necessary
to satisfy the requirements of this Order.

Prior to the Divestiture Date, Respondents shall secure all consents and waivers from any
Third Parties or Government Entities that are necessary for the divestiture of the
Industrial Wood Coatings Business to the Acquirer, or for the continued research,
development, manufacture, distribution, marketing, or sale of Industrial Wood Coatings
Products by the Acquirer; provided, however, that Respondents may satisfy this
requirement by certifying that the Acquirer has entered into equivalent agreements or
arrangements directly with the relevant Third Party(ies) or otherwise obtained all
necessary consents and waivers.

At the request of the Acquirer, for a period not to exceed two (2) years following the
Divestiture Date, Respondents shall enter into a Toll Manufacturing Agreement with the
Acquirer to supply the Acquirer with Industrial Wood Coatings Products at no more than
Respondents’ Input Price.

At the request of the Acquirer, for a period not to exceed five (5) years following the
Divestiture Date, Respondents shall enter into a Supply Agreement with the Acquirer to
supply inputs to the manufacture of Industrial Wood Coatings Products in a manner
consistent with the operation of the Industrial Wood Coatings Business prior to the
Acquisition Date, at no more than the Input Price;

Provided however, that nothing in this Order shall prohibit Respondents from supplying
the Acquirer with inputs to the manufacture of Industrial Wood Coatings Products after
the term of the Supply Agreement as mutually agreed between Respondents and the
Acquirer.

Respondents shall, at the option of the Acquirer provide Transition Services to the
Acquirer pursuant to a Transition Services Agreement that receives the prior approval of
the Commission. Provided, however, that such Agreement shall provide that: (i) the
Acquirer may terminate the Agreement or any portion thereof at any time, without cost or
penalty to the Acquirer, upon commercially reasonable notice to Respondents; and (ii) at
the Acquirer’s request, Respondents shall agree to extend the term as to any Transition
Service(s) for an additional period such that the period in which Respondents are obliged
to provide any Transition Service(s) in total does not exceed two years. At the Acquirer’s
request, Respondents shall agree to extend the term of any Transition Service(s) for up to
an additional one (1) year, and shall file with the Commission any request for prior

12
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From the date Respondents execute the Divestiture Agreement until the Employee
Access Period terminates, Respondents shall provide a proposed Acquirer with the
opportunity to recruit and employ any Industrial Wood Coatings Employee in
conformance with the following:

1. No later than ten (10) days after a request from a proposed Acquirer, or staff of
the Commission, Respondents shall provide a proposed Acquirer with the
following information for each Industrial Wood Coatings Employee, as and to the
extent permitted by law:

a.

14
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Respondents shall (i) not interfere, directly or indirectly, with the hiring or
employing by a proposed Acquirer of any Industrial Wood Coatings Employee,
(i) not offer any incentive to any Industrial Wood Coatings Employee to decline
employment with a proposed Acquirer, (iii) not make any counteroffer to any
Industrial Wood Coatings Employee who receives a written offer of employment
from a proposed Acquirer,

15
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1. Maintain the full economic viability and marketability of the

16
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D. Respondents shall consent to the following terms and conditions regarding the powers,
duties, authorities, and responsibilities of the Monitor:

1.

The Monitor shall have the power and authority to monitor Respondents’
compliance with the divestiture and asset maintenance obligations and related
requirements of the Order, and shall exercise such power and authority and carry
out the duties and responsibilities of the Monitor in a manner consistent with the
purposes of the Order and in consultation with the Commission or its staff,
including, but not limited to:

a. Assuring that Respondents expeditiously comply with all of their
obligations and perform all of their responsibilities as required by this
Order and the Remedial Agreements;

b. Monitoring any Transition Services Agreement, any Supply Agreement
(including by confirming the Input Prices) and any Toll Manufacturing
Agreement (including by confirming any Input Prices); and

C. Assuring that Confidential Business Information is not received or used by
Respondents except as allowed in this Order;

The Monitor shall act in a fiduciary capacity for the benefit of the Commission;

The Monitor shall serve for such time as is necessary to monitor Respondents’
compliance with the provisions of this Order and the Remedial Agreements;

Subject to any demonstrated legally recognized privilege, the Monitor shall have
full and complete access to Respondents’ personnel, books, documents, records
kept in the ordinary course of business, facilities and technical information, and
such other relevant information as the Monitor may reasonably request, related to
Respondents’ compliance with its obligations under this Order and the Remedial
Agreements. Respondents shall cooperate with any reasonable request of the
Monitor and shall take no action to interfere with or impede the Monitor’s ability
to monitor Respondents’ compliance with this Order and the Remedial
Agreements;

The Monitor shall serve, without bond or other security, at the expense of
Respondents on such reasonable and customary terms and conditions as the
Commission may set. The Monitor shall have the authority to employ, at the
expense of Respondents, such consultants, accountants, attorneys, and other
representatives and assistants as are reasonably necessary to carry out the
Monitor’s duties and responsibilities;

17
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6. Respondents shall indemnify the Monitor and hold the Monitor harmless against

any losses, claims, damages, liabilities, or expenses arising out of, or in
connection with, the performance of the Monitor’s duties, including all reasonable
fees of counsel and other reasonable expenses incurred in connection with the
preparations for, or defense of, any claim, whether or not resulting in any liability,
except to the extent that such losses, claims, damages, liabilities, or expenses
result from malfeasance, gross negligence, willful or wanton acts, or bad faith by
the Monitor. For purposes of this Paragraph 111, the term “Monitor” shall include
all persons retained by the Monitor pursuant to Paragraph I11.D.5 of this Order;

7. Respondents shall report to the Monitor in accordance with the requirements of
this Order and/or as otherwise provided in any agreement approved by the
Commission. The Monitor shall evaluate the reports submitted to the Monitor by
the Respondents, and any reports submitted by the Acquirer with respect to the
performance of Respondents’ obligations under this Order and the Remedial
Agreements;

8. Within one (1) month from the date the Monitor is appointed pursuant to this
Paragraph, every thirty (30) days thereafter until the first anniversary of the
Divestiture Date, every sixty (60) days thereafter until Respondents have fully
complied with the Transition Services Agreement and the Toll Manufacturing
Agreement, and every ninety (90) days thereafter, and as otherwise requested by
the Commission, the Monitor shall report in writing to the Commission
concerning performance by Respondents of their obligations under this Order and
the Remedial Agreements, including, but not limited to, pursuant to the Supply
Agreement; and

9. Respondents may require the Monitor and each of the Monitors consultants,
attorneys, and other representatives and assistants to sign a customary
confidentiality agreement; provided, however, such agreement shall not restrict
the Monitor from providing any information to the Commission.

The Commission may, among other things, require the Monitor and each of the Monitor’s
consultants, accountants, attorneys, and other representatives and assistants to sign an
appropriate confidentiality agreement related to Commission materials and information
received in connection with the performance of the Monitor’s duties.

If the Commission determines that the Monitor has ceased to act or failed to act
diligently, the Commission may appoint a substitute Monitor.

18
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In the event a substitute Monitor is required, the Commission shall select the Monitor,
subject to the consent of Respondents, which consent shall not be unreasonably withheld.
If Respondents have not opposed, in writing, including the reasons for opposing, the
selection of the proposed substitute Monitor within ten (10) days after notice by the staff
of the Commission to Respondents of the identity of any proposed substitute Monitor,
Respondents shall be deemed to have consented to the selection of the proposed
substitute Monitor. Not later than ten (10) days after appointment of a substitute
Monitor, Respondents shall execute an agreement that, subject to the prior approval of
the Commission, confers on the substitute Monitor all the rights and powers necessary to
permit the substitute Monitor to monitor Respondents’

19
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of the Commission to Respondents of the identity of any proposed Divestiture Trustee,
Respondents shall be deemed to have consented to the selection of the proposed
Divestiture Trustee.

Within ten (10) days after appointment of a Divestiture Trustee, Respondents shall
execute an agreement that, subject to the prior approval of the Commission, transfers to
the Divestiture Trustee all rights and powers necessary to permit the Divestiture Trustee
to effect the relevant divestiture, license, or other transfer required by the Order.

If a Divestiture Trustee is appointed by the Commission or a court pursuant to this Order,
Respondents shall consent to the following terms and conditions regarding the
Divestiture Trustee’s powers, duties, authority, and responsibilities:

1.

Subject to the prior approval of the Commission, the Divestiture Trustee shall
have the exclusive power and authority to assign, grant, license, divest, transfer,
deliver, or otherwise convey the relevant assets or rights that are required by this
Order to be assigned, granted, licensed, divested, transferred, delivered, or
otherwise conveyed, or to enter into a Toll Manufacturing Agreement, a Supply
Agreement, or Transition Services Agreements;

The Divestiture Trustee shall have twelve (12) months from the date the
Commission approves the agreement described herein to accomplish the
divestiture, which shall be subject to the prior approval of the Commission. If,
however, at the end of the twelve (12) month period, the Divestiture Trustee has
submitted a plan of divestiture or believes that the divestiture can be achieved
within a reasonable time, the divestiture period may be extended by the
Commission, or in the case of a court-appointed Divestiture Trustee, by the court;
provided, however, that the Commission may extend the divestiture period only
two (2) times;

Subject to any demonstrated legally recognized privilege, the Divestiture Trustee
shall have full and complete access to the personnel, books, records, and facilities
related to the relevant assets or rights that are required to be assigned, granted,
licensed, divested, delivered, or otherwise conveyed by this Order and to any
other relevant information, as the Divestiture Trustee may request. Respondents
shall develop such financial or other information as the Divestiture Trustee may
request and shall cooperate with the Divestiture Trustee. Respondents shall take
no action to interfere with or impede the Divestiture Trustee’s accomplishment of
the divestiture. Any delays in divestiture caused by Respondents shall extend the
time for divestiture under this Paragraph IV in an amount equal to the delay, as
determined by the Commission or, for a court-appointed Divestiture Trustee, by
the court;

20
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The Divestiture Trustee shall use commercially reasonable best efforts to
negotiate the most favorable price and terms available in each contract that is
submitted to the Commission, subject to Respondents’ absolute and unconditional
obligation to divest expeditiously and at no minimum price. The divestiture shall
be made in the manner and to an Acquirer as required by this Order; provided,
however, if the Divestiture Trustee receives bona fide offers from more than one
acquiring entity, and if the Commission determines to approve more than one
such acquiring entity, the Divestiture Trustee shall divest to the acquiring entity
selected by Respondents from among those approved by the Commission;
provided further, however, that Respondents shall select such entity within five
(5) days of receiving notification of the Commission’s approval,

The Divestiture Trustee shall serve, without bond or other security, at the cost and
expense of Respondents, on such reasonable and customary terms and conditions
as the Commission or a court may set. The Divestiture Trustee shall have the
authority to employ, at the cost and expense of Respondents, such consultants,
accountants, attorneys, investment bankers, business brokers, appraisers, and
other representatives and assistants as are necessary to carry out the Divestiture
Trustee’s duties and responsibilities. The Divestiture Trustee shall account for all
monies derived from the divestiture and all expenses incurred. After approval by
the Commission and, in the case of a court-appointed Divestiture Trustee, by the
court, of the account of the Divestiture Trustee, including fees for the Divestiture
Trustee’s services, all remaining monies shall be paid at the direction of
Respondents, and the Divestiture Trustee’s power shall be terminated. The
compensation of the Divestiture Trustee shall be based at least in significant part
on a commission arrangement contingent on the divestiture of all of the relevant
assets that are required to be divested by this Order;

Respondents shall indemnify the Divestiture Trustee and hold the Divestiture
Trustee harmless against any losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the performance of the Divestiture Trustee’s
duties, including all reasonable fees of counsel and other expenses incurred in
connection with the preparation for, or defense of, any claim, whether or not
resulting in any liability, except to the extent that such losses, claims, damages,
liabilities, or expenses result from gross negligence, willful or wanton acts, or bad
faith by the Divestiture Trustee. For purposes of this Paragraph IV.E.6., the term
“Divestiture Trustee” shall include all persons retained by the Divestiture Trustee
pursuant to Paragraph IV.E.5. of this Order;

The Divestiture Trustee shall have no obligation or authority to operate or
maintain the relevant assets required to be divested by this Order;

21
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VII.

IT IS FURTHER ORDERED that Respondents shall notify the Commission at least

thirty (30) days prior to:

A

B.

Any proposed dissolution of Respondents;
Any proposed acquisition, merger, or consolidation of Respondents; or
Any other change in the Respondents, including, but not limited to, assignment and the

creation or dissolution of subsidiaries, if such change might affect compliance obligations
arising out of the Order.

VIII.

IT IS FURTHER ORDERED that, for the purpose of determining or securing

compliance with this Order, and subject to any legally recognized privilege, and upon written
request and upon five (5) days’ notice to Respondents, Respondents shall, without restraint or
interference, permit any duly authorized representative of the Commission:

A

SEAL:

Access, during office hours of the Respondents and in the presence of counsel, to all
facilities and access to inspect and copy all books, ledgers, accounts, correspondence,
memoranda, and all other records and documents in the possession or under the control of
Respondents related to compliance with the Consent Agreement and/or this Order, which
copying services shall be provided by Respondents at the request of the authorized
representative of the Commission and at the expense of Respondents; and

To interview officers, directors, or employees of Respondents, who may have counsel
present, regarding such matters.

IX.

IT IS FURTHER ORDERED that this Order shall terminate on July 27, 2027.

By the Commission.

Donald S. Clark
Secretary

ISSUED: July 27, 2017
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NON-PUBLIC APPENDIX A

DIVESTITURE AGREEMENT

[Redacted from the Public Record, but Incorporated by Reference]

25



161 0116
NON-PUBLIC APPENDIX B

TRANSITION SERVICES AGREEMENT

[Redacted from the Public Record, but Incorporated by Reference]
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NON-PUBLIC APPENDIX C

SENIOR MANAGEMENT

27
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PUBLIC APPENDIX D

MONITOR AGREEMENT
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