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UNITED STATES OF AMERICA 

BEFORE THE FEDERAL TRADE COMMISSION 
 
 
  
 
In the Matter of 
 
MOONLIGHT SLUMBER, LLC,  
a corporation 
 
 

 
 
 
 
FILE NO. 162-3128 
  
AGREEMENT CONTAINING 
CONSENT ORDER 

 
 

The Federal Trade Commission (“Commission”) has conducted an investigation of certain 
acts and practices of Moonlight Slumber, LLC (“Proposed Respondent”).  The Commission’s 
Bureau of Consumer Protection (“BCP”) has prepared a draft of an administrative Complaint 



2 
 

serves as the basis for further actions leading to final disposition of the matter.  Thereafter, the 
Commission may either withdraw its acceptance of this Consent Agreement and so notify 
Proposed Respondent, in which event the Commission will take such action as it may consider 
appropriate, or issue and serve its Complaint (in such form as the circumstances may require) 
and decision in disposition of the proceeding, which may include an Order.  See Section 2.34 of 
the Commission’s Rules, 16 C.F.R. § 2.34. 
 
5. If this agreement is accepted by the Commission, and if such acceptance is not subsequently 
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MOONLIGHT SLUMBER, LLC  
 
 
By:_________________________________ 
Name:_______________________________ 
Title:________________________________ 
Date:__________________ 
 
 
COUNSEL TO PROPOSED 
RESPONDENT 
 
By:  ________________________________ 
Kenneth M. Vorrasi 
Drinker Biddle & Reath LLP 
1500 K Street N.W. 
Washington, D.C. 20005-1209 
T: (202) 842-8800 
F: (202) 842-8465 
Kenneth.vorrasi@dbr.com  
 
 
Date:__________________ 
 
 
 

FEDERAL TRADE COMMISSION 
 
 
By:_________________________________ 
Amanda B. Kostner 
Attorney, Bureau of Consumer Protection 
 
 
APPROVED: 
 
By:  ________________________________ 
James A. Kohm 
Associate Director, Enforcement Division 
 
 
By:  ____________________________ 
Thomas B. Pahl 
Acting Director  
Bureau of Consumer Protection 
 
 
Date:__________________  
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 

 
 
COMMISSIONERS:  Maureen K. Ohlhausen, Acting Chairman  

Terrell McSweeny 
  
 
In the Matter of 
 
MOONLIGHT SLUMBER, LLC,  
a corporation 
 
 

 
 
 
 
DECISION AND ORDER 
 
DOCKET NO. 

 
 

DECISION 
 

The Federal Trade Commission (“Commission”) initiated an investigation of certain acts and 
practices of the Respondent named above in the caption.  The Commission’s Bureau of 
Consumer Protection (“BCP”) prepared and furnished to Respondent a draft Complaint.  BCP 
proposed to present the draft Complaint to the Commission for its consideration.  If issued by the 
Commission, the draft Complaint would charge the Respondent with violations of the Federal 
Trade Commission Act. 

 
Respondent and BCP thereafter executed an Agreement Containing Consent Order (“Consent 

Agreement”).  The Consent Agreement includes:  1) statements by Respondent that it neither 
admits nor denies any of the allegations in the Complaint, except as specifically stated in this 
Decision and Order, and that only for purposes of this action, Respondent admits the facts 
necessary to establish jurisdiction; and 2) waivers and other provisions as required by the 
Commission’s Rules. 
 

The Commission considered the matter and determined that it had reason to believe that 
Respondent has violated the Federal Trade Commission Act, and that a Complaint should issue 
stating its charges in that respect.  The Commission accepted the executed Consent Agreement 
and placed it on the public record for a period of 30 days for the receipt and consideration of 
public comments.  The Commission duly considered any comments received from interested 
persons pursuant to Section 2.34 of its Rules, 16 C.F.R. § 2.34.  Now, in further conformity with 
the procedure prescribed in Rule 2.34, the Commission issues its Complaint, makes the 
following Findings, and issues the following Order: 
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Findings 
 

1. The Respondent Moonlight Slumber, LLC is an Illinois corporation with its principal 
office or place of business at 300 Brook Street, Elgin, Illinois 60120. 
 

2. The Commission has jurisdiction over the subject matter of this proceeding and over the 
Respondent, and the proceeding is in the public interest. 
 

ORDER 
 

Definitions 
 
For purposes of this Order, the following definitions apply: 
 

A. “Certification” means any seal, logo, emblem, shield, or other insignia that 
expresses or implies approval or endorsement of any product, package, service, practice, 
or program, or any attribute thereof. 

 
B. “Clearly and conspicuously” means that a required disclosure is difficult to miss (i.e., 

easily noticeable) and easily understandable by ordinary consumers, including in all of 
the following ways: 

 
1. In any communication that is solely visual or solely audible, the disclosure 

must be made through the same means through which the communication is 
presented.  In any communication made through both visual and audible 
means, such as a television advertisement, the disclosure must be presented 
simultaneously in both the visual and audible portions of the communication 
even if the representation requiring the disclosure is made through only one 
means. 

 
2. A visual disclosure, by its size, contrast, location, the length of time it appears, 

and other characteristics, must stand out from any accompanying text or other 
visual elements so that it is easily noticed, read, and understood. 

 
3. An audible disclosure, including by telephone or streaming video, must be 

delivered in a volume, speed, and cadence sufficient for ordinary consumers 
to easily hear and understand it. 

 
4. In any communication using an interactive electronic medium, such as the 

Internet or software, the disclosure must be unavoidable.  
 
5. On a product label, the disclosure must be presented on the principal display 

panel. 
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6. The disclosure must use diction and syntax understandable to ordinary 
consumers and must appear in each language in which the representation that 
requires the disclosure appears. 

 
7. The disclosure must comply with these requirements in each medium through 

which it is received, including all electronic devices and face-to-face 
communications. 

 
8. The disclosure must not be contradicted or mitigated by, or inconsistent with, 

anything else in the communication. 
 
9. When the representation or sales practice targets a specific audience, such as 

children, the elderly, or the terminally ill, “ordinary consumers” includes 
reasonable members of that group.  

 
C. “Competent and reliable scientific evidence” means tests, analyses, research, or studies 

that have been conducted and evaluated in an objective manner by qualified persons, and 
are generally accepted in the profession to yield accurate and reliable results.   

 
D. “Covered product” m
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I. Prohibited Misleading and Unsubstantiated Representations  
Regarding Environmental and Health Claims 
 

 IT IS ORDERED that Respondent, and Respondent’s officers, agents, employees, and 
attorneys, and all other persons in active concert or participation with any of them, who receive 
actual notice of this Order, whether acting directly or indirectly, in connection with the 
manufacturing, labeling, advertising, promotion, offering for sale, or sale of any covered product 
must not make any representation, expressly or by implication, including through the use of a 
product name, regarding: 

 
A. whether such product is in whole or part organic; 
 
B. whether such product is in whole or part natural; 
 
C. whether such product is in whole or part plant-based; 
 
D. the content of such product;  
 
E. the emissions from such product; or 
 
F. the environmental or health benefits of such product,  

 
unless the representation is non-misleading, including that, at the time such representation is 
made, Respondent possesses and relies upon competent and reliable evidence, which when 
appropriate based on the expertise of professionals in the relevant area must be competent and 
reliable scientific evidence, that is sufficient in quality and quantity based on standards generally 
accepted in the relevant fields when considered in light of the entire body of relevant and reliable 
evidence, to substantiate that the representation is true.   
 

II. Prohibited Misleading and Unsubstantiated Representations 
 Regarding Emissions From Covered Products 

 
IT IS FURTHER ORDERED that Respondent, and Respondent’s officers, agents, 

employees, and attorneys, and all other persons in active concert or participation with any of 
them, who receive actual notice of this Order, whether acting directly or indirectly, in connection 
with the manufacturing, labeling, advertising, promotion, offering for sale, or sale of any covered 
product must not make any representation, expressly or by implication, that:  

 
A. the emissions from a covered product are zero; 

 
B. the VOC emissions from a covered product are zero; 

 
C. the emissions of any individual substance or substances from a covered product are zero; 

or 
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D. the emissions, VOC emissions, or emissions of any individual substance or substances 
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any product or service, must not make any representation, expressly or by implication, about any 
consumer, certifier, or other endorser of such product or service without disclosing, clearly and 
conspicuously, and in close proximity to the representation, any unexpected material connection 
between such endorser and (1) the Respondent or (2) any other individual or entity affiliated with 
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B.
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1. All materials that were relied upon in making the representation; and 
 

2. All tests, analyses, research, studies, or other evidence in Respondent’s 
possession, custody, or control that contradicts, qualifies, or otherwise calls 
into question the representation, or the basis relied upon for the representation, 
including complaints and other communications with consumers or with 
governmental or consumer protection organizations; and  

 
F. All records necessary to demonstrate full compliance with each provision of this Order, 

including all submissions to the Commission. 
 

IX. Compliance Monitoring 
 

IT IS FURTHER ORDERED that, for the purpose of monitoring Respondent’s compliance 
with this Order: 

 
A.
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