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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS: Joseph J. Simons, Chairman
Maureen K. Ohlhausen
Noah Joshua Phillips
Rohit Chopra
Rebecca Kelly Slaughter

In the Matter of
Docket No. C-
CRH plc,

a public limited company.
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DECISION AND ORDER

The Federal Trade Commission (“Commission”) initiated an investigation of the
proposed merger of Respondent CRH plc (“CRH”) and Ash Grove Cement Company. The
Commission’s Bureau of Competition prepared and furnished to Respondent the Draft
Complaint, which it proposed to present to the Commission for its consideration. If issued by the
Commission, the Draft Complaint would charge Respondent with violations of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade Commission Act,
as amended, 15 U.S.C. § 45.

Respondent and the Bureau of Competition executed an agreement (“Consent
Agreement”) containing (1) an admission by Respondent of all the jurisdictional facts set forth in
the draft complaint, (2) a statement that the signing of said agreement is for settlement purposes
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1.

Respondent CRH plc is a public limited company organized, existing, and doing business
under, and by virtue of, the laws of Ireland






“Contract” means any agreement, contract, lease, license agreement, consensual
obligation, promise or undertaking (whether written or oral and whether express or
implied), whether or not legally binding with third parties.

“Designated Assets” means:

1.

all real property interests (including fee simple interests and real property
leasehold interests), including all easements, and appurtenances, together with all
buildings and other structures, facilities, and improvements located thereon,
owned, leased, or otherwise held;

all Tangible Personal Property, including any Tangible Personal Property
removed from any location of a relevant business since the date of the
announcement of the Merger and not replaced;

all inventories;

all Contracts and all outstanding offers or solicitations to enter into any Contract,
and all rights thereunder and related thereto;

all Governmental Authorizations and all pending applications therefor or renewals
thereof, to the extent transferable;

all data and Records, including client and customer lists and Records, referral
sources, research and development reports and Records, production reports and
Records, service and warranty Records, equipment logs, operating guides and
manuals, financial and accounting Records, creative materials, advertising
materials, promotional materials, studies, reports, notices, orders, inquiries,
correspondence, and other similar documents and Records, and copies of all
personnel Records (to the extent permitted by law); and

all intangible rights and property, including Intellectual Property owned or
licensed (as licensor or licensee) by Respondent (to the extent transferable or
licensable), going concern value, goodwill, and telephone and telecopy listings.

“Divestiture Agreement” means the:

1.

Cement Acquisition Agreement or any other agreement between Respondent (or
between a Divestiture Trustee) and an



Order; including any related ancillary agreements, amendments, exhibits, and
schedules; and

3. Limestone Acquisition Agreement or any other agreement between Respondent
(or between a Divestiture Trustee) and an Acquirer relating to the divestiture of
any of the Limestone Assets that has been approved by the Commission pursuant
to this Order; including any related ancillary agreements, amendments, exhibits,
and schedules.

“Divestiture Trustee” means the Person appointed by the Commission pursuant to
Paragraph V1. of this Order.

“GCC” means GCC Three Forks, LLC, a limited liability corporation organized, existing,
and doing business under, and by virtue of the laws of the State of Delaware, with its
office and principal place of business located at 600 S. Cherry Street, 10" Floor,
Glendale, Colorado 80246.

“Governmental Authorization” means any Consent, license, registration, or permit issued,
granted, given or otherwise made available by or under the authority of any governmental
body or pursuant to any legal requirement.

“Gravel Acquisition Agreement” means the Agreement of Purchase and Sale of Assets by
and between OMG Midwest, Inc. and Martin Marietta Materials, Inc., dated as of May
11, 2018, including related ancillary agreements, amendments, exhibits, and schedules.

“Gravel Assets” means all of Respondent’s right, title, and interest in and to all property
and assets, real, personal, or mixed, tangible and intangible, of every kind and
description, wherever located, relating to the Gravel Business, including, but not limited
to, the Designated Assets; provided, however, that the Gravel Assets need not include any
of (i) the Retained Assets or (ii) any assets that would otherwise be part of the Gravel
Assets if not needed by Acquirer and the Commission approves the divestiture without
such assets.

“Gravel Business” means all business activities conducted by CRH prior to the Merger
Date at or relating to CRH’s sand and gravel facilities located at (i) 10710 N. 312",
Circle Valley, Nebraska 68064 (KMG pit), (ii) 26245 West Center R



“Intellectual Property” means all intellectual property, including (i) commercial names,
all assumed fictional business names, trade names, “doing business as” (d/b/a names),
registered and unregistered trademarks, service marks and applications, and trade dress;
(ii) all patents, patent applications and inventions and discoveries that may be patentable;
(iii) all registered and unregistered copyrights in both published works and unpublished
works; (iv) all rights in mask works; (v) all know-how, trade secrets, confidential or
proprietary information, customer lists, software, technical information, data, process
technology, plans, drawings, and blue prints; (vi) and all rights in internet web sites and
internet domain names presently used.

“Limestone Acquisition Agreement” means the Agreement of Purchase and Sale of
Assets by and between APAC-Kansas, Inc. and Hamm, Inc., dated as of May 14, 2018,
including related ancillary agreements, amendments, exhibits, and schedules.

“Limestone Assets” means all of Respondent’s right, title, and interest in and to all
property and assets, real, personal, or mixed, tangible and intangible, of every kind and
description, wherever located, relating to the Limestone Business, including, but not
limited to, the Designated Assets; provided, however, that the Limestone Assets need not
include any of (i) the Retained Assets or (ii) any assets that would otherwise be part of
the Limestone Assets if not needed by Acquirer and the Commission approves the
divestiture without such assets.

“Limestone Business” means all business activities conducted by CRH prior to the
Merger Date at or relating to CRH’s:

1. L



CC.

DD.

EE.

FF.

GG.

“Merger Date” means the date the Merger is completed.

“Person” means any individual, partnership, corporation, business trust, limited liability
company, limited liability partnership, joint stock company, trust, unincorporated
association, joint venture or other entity or a governmental body.

“Record” means information that is inscribed on a tangible medium or that is stored in an
electronic or other medium and is retrievable in perceivable form.

“Retained Assets” means:

1. The regional office located at 7415 W. 130" Street, Suite 300, Overland Park,
Kansas 66213; and all other corporate or regional offices that are not located in
the Three Forks, Montana; Omaha, Nebraska; or Kansas City, Missouri
metropolitan areas unless such other office is primarily related to one or more
Building Materials Business;

2. cement terminals located in Lethbridge, Canada, and Edmonton, Canada;

3. corporate, business, or other names of CRH, or any logo, trademark, service mark,
domain name, trade or other name or any derivation thereof of CRH or e-mail
addresses that contain such names;

4. software that can readily be purchased or licensed from sources other than
Respondent and that has not been materially modified (other than through user
preference settings);

5. enterprise software that Respondent used primarily to manage and account for
businesses other than the Building Materials Business;

6. the portion of any Record that contains information about any business other than
the business divested to an Acquirer; and

7. any Record that Respondent has a legal, contractual, or fiduciary obligation to
retain the original; provided, however, that Respondent shall provide copies of the
Record and shall provide the Acquirer access to the original materials if copies
are insufficient for regulatory or evidentiary purposes.

“Tangible Personal Property” means all machinery, equipment, tools, furniture, office
equipment, computer hardware, supplies, materials, vehicles, rolling stock, and other
items of tangible personal property (other than inventories) of every kind owned or
leased, together with any express or implied warranty by the manufacturers or sellers or
lessors of any item or component part thereof and all maintenance records and other
documents relating thereto.



HH. “Transitional Services” means any service relating to any Building Materials Business
that CRH provides from a property or facility that is not included in the Building
Materials Assets that is reasonably necessary for an Acqu



The manner in which the divestiture to Martin Marietta was accomplished is not
acceptable, the Commission may direct Respondent, or appoint a Divestiture
Trustee, to effect such modifications (that shall be incorporated into a revised
Gravel Acquisition Agreement) to the manner of divestiture of the Gravel Assets



@ Purchase Cement from the Acquirer as a customer for 36 months after
divestiture of the Cement Assets; and

(b) Provide terminaling and throughput services to the Acquirer at
Respondent’s cement terminals relating to the Cement Business in
Lethbridge and Edmonton, Alberta, Canada for 36 months after divestiture
of the Cement Assets; and

Provide the assistance set forth in Paragraphs I1.E.1. and 2. (collectively
“Transitional Assistance”) on terms and conditions sufficient to conduct the
applicable Building Materials Business in a manner consistent with the operation
of such business prior to the Merger Date (including the ability to develop new
products,
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A. Respondent shall cooperate and assist with an Acquirer’s due diligence investigation of
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Complying with financial, regulatory, or other legal obligations, obtaining legal
advice, prosecuting or defending legal claims, investigations, or enforcing actions
threatened or brought against the Building Materials Assets or Building Materials
Business or as required by law.
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The Monitor (i) shall serve at the expense of Respondent, without bond or other
security, on such reasonable and customary terms and conditions as the
Commission may set, and (ii) may employ, at the cost and expense of
Respondent, such consultants, accountants, attorneys, and other representatives
and assistants as are reasonably necessary to carry out the Monitor’s duties and
responsibilities;

Respondent shall indemnify the Monitor and hold him harmless against any
losses, claims, damages, liabilities, or expenses arising out of, or in connection
with, the performance of his duties, including all reasonable fees of counsel and
other expenses incurred in connection with the preparation for, or defense of, any
claim, whether or not resulting in any liability, except to the extent that such
losses, claims, damages, liabilities, or expenses result from the Monitor’s gross
negligence or willful misconduct; and

Respondent
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If a Divestiture Trustee is appointed by the Commission or a court pursuant to this Order,
Respondent shall consent to the following terms and conditions regarding the Divestiture
Trustee’s powers, duties, authority, and responsibilities:

1.

Subject to the prior approval of the Commission, the Divestiture Trustee shall
have the exclusive power and authority to assign, grant, license, divest, transfer,
deliver, or otherwise convey the relevant assets that are required by this Order to
be assigned, granted, licensed, divested, transferred, delivered, or otherwise
conveyed, and to take such other action as may be required to divest the Building
Materials Assets and perform Respondent’s other obligations in a manner that
satisfies the requirements of this Order;

The Divestiture Trustee shall have 12 months from the date the Commission
approves the trust agreement described herein to accomplish the divestiture,
which shall be subject to the prior approval of the Commission. If, however, at
the end of the 12 month period, the Divestiture Trustee has submitted a plan of
divestiture or believes that the divestiture can be achieved within a reasonable
time, the divestiture period may be extended by the Commission, or in the case of
a court-appointed Divestiture Trustee, by the court;
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The Divestiture Trustee shall serve, without bond or other security, at the cost and
expense of Respondent, on such reasonable and customary terms and conditions
as the Commission or a court may set. The Divestiture Trustee shall have the

authority to employ, at the cost and expense of Respondent, such consultants,
ac
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If the Commission determines that a Divestiture Trustee has ceased to act or failed to act
diligently, the Commission may appoint a substitute Divestiture Trustee in the same
manner as provided in this Paragraph VI.

The Commission or, in the case of a court-appointed Divestiture Trustee, the court, may
on its own initiative or at the request of the Divestiture Trustee issue such additional
orders or directions as may be necessary or appropriate to accomplish the divestitures and
other obligations or action required by this Order.

VII.
IT IS FURTHERED ORDERED that:
If GCC, Martin Marietta, or Hamm do not acquire the Building Materials Assets as
described in this Order, Respondent shall set forth the manner in which it will accomplish
the relevant divestiture and other obligations under this Order in one or more agreements

with one or more other Acquirers and submit such agreements to the Commission for
prior approval.

17


mailto:bccompliance@ftc.gov
mailto:ElectronicFilings@ftc.gov
mailto:bccompliance@ftc.gov

18


mailto:ElectronicFilings@ftc.gov
mailto:bccompliance@ftc.gov

IX.

IT IS FURTHER ORDERED that Respondent shall notify the Commission at least 30

days prior to:

A

B.

Any proposed dissolution of Respondent CRH plc;

Any proposed acquisition, merger, or consolidation of Respondent CRH plc; or

Any other change in Respondent, including, but not limited to, assignment and the
creation or dissolution of subsidiaries, if such change might affect compliance obligations
arising out of this Order.

X.

IT IS FURTHER ORDERED that, for purposes of determining or securing compliance

with this Order, and subject to any legally recognized privilege, upon written request and 5 days’
notice to the relevant Respondent, made to its principal place of business as identified in this
Order, registered office of its United States subsidiary, or its headquarters office, the notified
Respondent shall, without restraint or interference, permit any duly authorized representative of
the Commission:

A.

issued.

SEAL:

Access, during business office hours of the Respondent and in the presence of counsel, to
all facilities and access to inspect and copy all business and other records and all
documentary material and electronically stored information as defined in Commission
Rules 2.7(a)(1) and (2), 16 C.F.R. 8 2.7(a)(1) and (2), in the possession or under the
control of the Respondent related to compliance with this Order, which copying services
shall be provided by the Respondent at the request of the authorized representative of the
Commission and at the expense of the Respondent; and

To interview officers, directors, or employees of the Respondent, who may have counsel
present, regarding such matters.

XI.

IT IS FURTHER ORDERED that this Order shall terminate 10 years from the date it is

By the Commission.

Donald S. Clark
Secretary

ISSUED:
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