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average firm-wide billing rate (partners
and associates) in 2011 was $403, the
average partner rate was $482, and the
average associate rate was $303.

The Commission believes it
reasonable to assume that the workload
among law firm partners and associates
for COPPA compliance questions could
be competently addressed and
efficiently distributed among attorneys
at varying levels of seniority, but would
be weighted most heavily to more junior
attorneys. Thus, assuming an
apportionment of two-thirds of such
work is done by associates, and one-
third by partners, a weighted average
tied to the average firm-wide associate
and average firm-wide partner rates,
respectively, in the National Law
Journal 2011 survey would be about
$365 per hour. The Commission
believes that this rate B which is very
near the mean of TlAss stated range of
purported hourly rates that its members
typically pay to engage counsel for
COPPA compliance questions B is an
appropriate measure to calculate the
cost of legal assistance for operators to
comply with the final Rule
amendments. 396

TIA also states that the 2012 SNPRM
estimate of $42 per hour for technical
support is too low, and that engaging
expert technical personnel can, on
average, involve hourly costs that range
from $72 to $108. 397 Similar to TIAes
hours estimate, discussed above, the
Commission believes that TIAes estimate
may have been based on implementing
requirements that, ultimately, the
Commission has determined not to
adopt. For example, technical personnel
will not need to esensurese the security
procedures of third parties; operators
that have been eligible to use email plus
for parental consents will not be
required to implement new systems to
replace it. It is unclear whether TIAes
estimate for technical support is based
on the types of disclosure-related tasks
that the final Rule amendments would
actually require, other tasks that the
final Rule amendments would not
require, or non-disclosure tasks not
covered by the PRA. Moreover, unlike
its estimate for lawyer assistance, TIAes

396 Cf. Civil Division of the United States
Attorneyes Office for the District of Columbia,
United States Attorneyes Office, District of
Columbia, Laffey Matrix B 2003-2013, available at
http://www justice.gov/usao/dc/divisions/
Laffey_Matrix_2003-2013.pdf (updated esLaffey
Matrixee for calculating *sreasonables attorneys fees
in suits in which fee shifting is authorized can be
evidence of prevailing market rates for litigation
counsel in the Washington, DC area; rates in table
range from $245 per hour for most junior associates
to $505 per hour for most senior partners).

397 Toy Industry Association (comment 89, 2012
SNPRM), at 18.

estimates for technical labor are not
accompanied by an adequate
explanation of why estimates for
technical support drawn from BLS
statistics are not an appropriate basis for
the FTCes PRA analysis. Accordingly,
the Commission believes it is reasonable
to retain the 2012 SNPRM estimate of
$42 per hour for technical assistance
based on BLS data.

Thus, for the 180 new operators per
year not previously accounted for under
the FTCes currently cleared estimates,
10,800 cumulative disclosure hours
would be composed of 9,000 hours of
legal assistance and 1,800 hours of
technical support. Applied to hourly
rates of $365 and $42, respectively,
associated labor costs for the 180 new
operators potentially subject to the
proposed amendments would be
$3,360,600 (i.e., $3,285,000 for legal
support plus $75,600 for technical
support).

Similarly, for the estimated 2,910
existing operators covered by the final
Rule amendments, 58,200 cumulative
disclosure hours would consist of
48,500 hours of legal assistance and
9,700 hours for technical support.
Applied at hourly rates of $365 and $42,
respectively, associated labor costs
would total $18,109,900 (i.e.,
$17,702,500 for legal support plus
$407,400 for technical support).
Cumulatively, estimated labor costs for
new and existing operators subject to
the final Rule amendments is
$21,470,500.

(2) Reporting

The Commission staff assumes that
the tasks to prepare augmented safe
harbor program applications occasioned
by the final Rule amendments will be
performed primarily by lawyers, at a
mean labor rate of $180 an hour. 398
Thus, applied to an assumed industry
total of 120 hours per year for this task,
incremental associated yearly labor
costs would total $21,600.

398 Based on Commission staffes experience with
previously approved safe harbor programs, staff
anticipates that most of the legal tasks associated
with safe harbor programs will be performed by in-
house counsel. Cf. Toy Industry Association
(comment 89, 2012 SNPRM), at 19 (regional BLS
statistics for lawyer wages can support estimates of
the level of in-house legal support likely to be
required on an ongoing basis). Moreover, no
comments were received in response to the
February 9, 2011 and May 31, 2011 Federal
Register notices (76 FR at 7211 and 76 FR at 31334,
respectively, available at http://www.gpo.gov/fdsys/
pkg/FR-2011-02-09/pdf/2011-2904.pdf and http://
www.gpo.gov/fdsys/pkg/FR-2011-05-31/pdf/2011-
13357.pdf), which assumed a labor rate of $150 per
hour for lawyers or similar professionals to prepare
and submit a new safe harbor application. Nor was
that challenged in the comments responding to the
2011 NPRM.

The Commission staff assumes
periodic reports will be prepared by
compliance officers, at a labor rate of
$28 per hour. 399 Applied to an assumed
industry total of 600 hours per year for
this task, associated yearly labor costs
would be $16,800.

Cumulatively, labor costs for the
above-noted reporting requirements
total approximately $38,400 per year.

G. Non-Labor/Capital Costs

Because both operators and safe
harbor programs will already be
equipped with the computer equipment
and software necessary to comply with
the Rulees new notice requirements, the
final Rule amendments should not
impose any additional capital or other
non-labor costs. 400

List of Subjects in 16 CFR Part 312

Children, Communications, Consumer
protection, Electronic mail, Email,
Internet, Online service, Privacy, Record
retention, Safety, science and
technology, Trade practices, Web site,
Youth.

Accordingly, for the reasons stated
above, the Federal Trade Commission
revises part 312 of Title 16 of the Code
of Federal Regulations to read as
follows:

PART 312,CHILDRENS ONLINE
PRIVACY PROTECTION RULE

Sec.

312.1 Scope of regulations in this part.

312.2 Definitions.

312.3 Regulation of unfair or deceptive acts
or practices in connection with the
collection, use, and/or disclosure of
personal information from and about
children on the Internet.

312.4 Notice.

312.5 Parental consent.

312.6 Right of parent to review personal
information provided by a child.

312.7 Prohibition against conditioning a
childes participation on collection of
personal information.

399 See Bureau of Labor Statistics National
Compensation Survey: Occupational Earnings in
the United States, 2010, at Table 3, available at
http://www bls.gov/ncs/ocs/sp/nctb1477.pdf.  This
rate has not been contested.

400 NCTA commented that the Commission failed
to consider costs erelated to redeveloping child-
directed Web sitesee that operators would be
esforcedes to incur as a result of the proposed Rule
amendments, including for ssnew equipment and
software required by the expanded regulatory
regime.e» NCTA (comment 113, 2011 NPRM), at 23.
Similarly, TIA commented that the proposed Rule
amendments would entail esincreased monetary
costs with respect to technology acquisition and
implementation * * *.ee Toy Industry Association
(comment 163, 2011 NPRM), at 17. These
comments, however, do not specify projected costs
or which Rule amendments would entail the
asserted costs.
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312.8 Confidentiality, security, and
integrity of personal information
collected from children.

312.9 Enforcement.

312.10 Data retention and deletion
requirements.

312.11 Safe harbor programs.

312.12 Voluntary Commission Approval
Processes.

312.13 Severability.

Authority: 15 U.S.C. 6501...6508.

§312.1 Scope of regulations in this part.

This part implements the Childrenes
Online Privacy Protection Act of 1998,
(15 U.S.C. 6501, et seq.,) which
prohibits unfair or deceptive acts or
practices in connection with the
collection, use, and/or disclosure of
personal information from and about
children on the Internet.

§312.2 Definitions.
Child means an individual under the

age of 13.
Collects or collection means the
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profile on a specific individual, or for
any other purpose.

Third party means any person who is
not:

(1) An operator with respect to the
collection or maintenance of personal
information on the Web site or online
service; or

(2) A person who provides support for
the internal operations of the Web site
or online service and who does not use
or disclose information protected under
this part for any other purpose.

Web site or online service directed to
children means a commercial Web site
or online service, or portion thereof, that
is targeted to children.

(1) In determining whether a Web site
or online service, or a portion thereof,
is directed to children, the Commission
will consider its subject matter, visual
content, use of animated characters or
child-oriented activities and incentives,
music or other audio content, age of
models, presence of child celebrities or
celebrities who appeal to children,
language or other characteristics of the
Web site or online service, as well as
whether advertising promoting or
appearing on the Web site or online
service is directed to children. The
Commission will also consider
competent and reliable empirical
evidence regarding audience
composition, and evidence regarding
the intended audience.

(2) A Web site or online service shall
be deemed directed to children when it
has actual knowledge that it is
collecting personal information directly
from users of another Web site or online
service directed to children.

(3) A Web site or online service that
is directed to children under the criteria
set forth in paragraph (1) of this
definition, but that does not target
children as its primary audience, shall
not be deemed directed to children if it:

(i) Does not collect personal
information from any visitor prior to
collecting age information; and

(i) Prevents the collection, use, or
disclosure of personal information from
visitors who identify themselves as
under age 13 without first complying
with the notice and parental consent
provisions of this part.

(4) A Web site or online service shall
not be deemed directed to children
solely because it refers or links to a
commercial Web site or online service
directed to children by using
information location tools, including a
directory, index, reference, pointer, or
hypertext link.

§312.3 Regulation of unfair or deceptive
acts or practices in connection with the
collection, use, and/or disclosure of
personal information from and about
children on the Internet.

General requirements. It shall be
unlawful for any operator of a Web site
or online service directed to children, or
any operator that has actual knowledge
that it is collecting or maintaining
personal information from a child, to
collect personal information from a
child in a manner that violates the
regulations prescribed under this part.
Generally, under this part, an operator
must:

(a) Provide notice on the Web site or
online service of what information it
collects from children, how it uses such
information, and its disclosure practices
for such information (§ 312.4(b));

(b) Obtain verifiable parental consent
prior to any collection, use, and/or
disclosure of personal information from
children (§312.5);

(c) Provide a reasonable means for a
parent to review the personal
information collected from a child and
to refuse to permit its further use or
maintenance (§ 312.6);

(d) Not cosp.tion,a child use or

disclctinmoreof personal informatiog
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operator must delete such information
from its records;

(2) Where the purpose of collecting a
parentes online contact information is to
provide voluntary notice to, and
subsequently update the parent about,
the childes participation in a Web site or
online service that does not otherwise
collect, use, or disclose childrenes
personal information. In such cases, the
parentes online contact information may
not be used or disclosed for any other
purpose. In such cases, the operator
must make reasonable efforts, taking
into consideration available technology,
to ensure that the parent receives notice
as described in §312.4(c)(2);

(3) Where the sole purpose of
collecting online contact information
from a child is to respond directly on a
one-time basis to a specific request from
the child, and where such information
is not used to re-contact the child or for
any other purpose, is not disclosed, and
is deleted by the operator from its
records promptly after responding to the
childes request;

(4) Where the purpose of collecting a
childes and a parentes online contact
information is to respond directly more
than once to the childes specific request,
and where such information is not used
for any other purpose, disclosed, or
combined with any other information
collected from the child. In such cases,
the operator must make reasonable
efforts, taking into consideration
available technology, to ensure that the
parent receives notice as described in
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that they meet the following
performance standards:

(1) Program requirements that ensure
operators subject to the self-regulatory
program guidelines (essubject
operatorsee) provide substantially the
same or greater protections for children
as those contained in 88 312.2 through
312.8, and 312.10.

(2) An effective, mandatory
mechanism for the independent
assessment of subject operatorse
compliance with the self-regulatory
program guidelines. At a minimum, this
mechanism must include a
comprehensive review by the safe
harbor program, to be conducted not
less than annually, of each subject
operatores information policies,
practices, and representations. The
assessment mechanism required under
this paragraph can be provided by an
independent enforcement program, such
as a seal program.

(3) Disciplinary actions for subject
operatorse non-compliance with self-
regulatory program guidelines. This
performance standard may be satisfied
by:
(i) Mandatory, public reporting of any
action taken against subject operators by
the industry group issuing the self-
regulatory guidelines;

(ii) Consumer redress;

(i) Voluntary payments to the United
States Treasury in connection with an
industry-directed program for violators
of the self-regulatory guidelines;

(iv) Referral to the Commission of
operators who engage in a pattern or
practice of violating the self-regulatory
guidelines; or

(v) Any other equally effective action.

(c) Request for Commission approval
of self-regulatory program guidelines. A
proposed safe harbor programes request
for approval shall be accompanied by
the following:

(1) A detailed explanation of the
applicantes business model, and the
technological capabilities and
mechanisms that will be used for initial
and continuing assessment of subject
operatorse fithess for membership in the
safe harbor program;

(2) A copy of the full text of the
guidelines for which approval is sought
and any accompanying commentary;

(3) A comparison of each provision of
88312.2 through 312.8, and 312.10 with
the corresponding provisions of the
guidelines; and

(4) A statement explaining:

(i) How the self-regulatory program
guidelines, including the applicable
assessment mechanisms, meet the
requirements of this part; and

(ii) How the assessment mechanisms
and compliance consequences required

under paragraphs (b)(2) and (b)(3)
provide effective enforcement of the
requirements of this part.

(d) Reporting and recordkeeping
requirements. Approved safe harbor
programs shall:

(1) By July 1, 2014, and annually
thereafter, submit a report to the
Commission containing, at @ minimum,
an aggregated summary of the results of
the independent assessments conducted
under paragraph (b)(2) of this section, a
description of any disciplinary action
taken against any subject operator under
paragraph (b)(3) of this section, and a
description of any approvals of member
operatorse use of a parental consent
mechanism, pursuant to § 312.5(b)(4);

(2) Promptly respond to Commission
requests for additional information; and

(3) Maintain for a period not less than
three years, and upon request make
available to the Commission for
inspection and copying:

(i) Consumer complaints alleging
violations of the guidelines by subject
operators;

(ii) Records of disciplinary actions
taken against subject operators; and

(iii) Results of the independent
assessments of subject operatorse
compliance required under paragraph
(b)(2) of this section.

(e) Post-approval modifications to
self-regulatory program guidelines.
Approved safe harbor programs must
submit proposed changes to their
guidelines for review and approval by
the Commission in the manner required
for initial approval of guidelines under
paragraph (c)(2) of this section. The
statement required under paragraph
(c)(4) of this section must describe how
the proposed changes affect existing
provisions of the guidelines.

() Revocation of approval of self-
regulatory program guidelines. The
Commission reserves the right to revoke
any approval granted under this section
if at any time it determines that the
approved self-regulatory program
guidelines or their implementation do
not meet the requirements of this part.
Safe harbor programs that were
approved prior to the publication of the
Final Rule amendments must, by March
1, 2013, submit proposed modifications
to their guidelines that would bring
them into compliance with such
amendments, or their approval shall be
revoked.

(g) Operatorse participation in a safe

harbor program. An operator will be 0042 Tw T* (Commil aggrs T*re guidelines by sub51 0 he T* &
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