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Jurisdictional Statement 

T h e FTC agrees with Appell a n t ’ s Jurisd i c t i o n a l Statem e n t.  

Issues Presented 

1. Whether the maste r m i n d of a multif a c e t e d scheme to defrau d 

consume r s throug h false and mis lead i n g Int e rne t marketi n g and 

unaut hor i z e d cha r ges to their cred i t cards — w h o conce i v e d of the 

scheme, recruit e d the partici p a n t s, created and contro l l e d the company 

respon s i b l e for the decept i v e mark e t i n g, and partici p a t e d in the 

decept i v e market i n g — m a y escape liab ili t y for inj unct i v e or monetar y 

relief under the FTC Act becaus e the scheme contin u e d (and some 

compo n e n t s came to fruiti o n) after he  was convic t e d and sent to jail for 

similar conduct. 

2. Whether the distric t court’s in junc t i o n is imperm i s s i b l y vague 

or overb r o a d. 

Statement of the Case 

A p p e l l a n t Kyle Kimoto made his ca reer from defrau d i n g 

consume r s, conv inci n g them unde r false pretens e s to give up their 

credit ca rd or bank accoun t number s, and then extra c t i n g from those 

accoun t s monthl y fees for dubiou s “memb e r s h i p s ” in progr a m s the 
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consume r s never asked for, did not know the y had enroll e d in, and did 

not use—a n d that were noto rio u s l y hard to cancel.  

After the FTC and the courts shut down two of his compan i e s and 

banned him from telema r k e t i n g, Kimoto  placed his wife as the owner of 

a new venture, Vertek Gro up LLC, to provid e the dece pt i v e market i n g 

needed to move his fraudu l e n t busi ne s s model to the Intern e t. He then 

brought together his cocons pi r a t o r s  from prior scams to handle two 

other compo n e n t s of the schem e: the dubiou s produ c t s to be market e d 

and a system for tracki n g the money. 

In a nuts hel l, Kimo to and his cocons p i r a t o r s lured consume r s on 

the Intern e t with offers of easy cre dit, free govern m e n t grants, get-rich-

from-home sche mes, and similar enticem e n t s. Kimoto’ s company 

creat e d decep t i v e ads and websi t e s selli n g the schem e s with false 

promi s e s, and appe a r i n g to requ i r e only a low enrol l m e n t fee. 

Consum e r s signed up by the thousa n d s, not realiz i n g that the promise s 

were empty. They were also unawar e  that they would incur recurri n g 

monthly fees for the program they enrolled in and— wors e — t o simila r 

recurr i n g charge s for additi o n a l unre la t e d progra m s, which they did not 

know about at all. Kimoto and hi s cohorts wo uld later claim tha t 
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consume r s had “agree d ” to such enroll m e n t s base d on fi ne print buried 

in “terms and condi t i o n s ” pages on the Inter n e t.  

Kimoto ran Vertek while it deve lo p e d severa l iterat i o n s of the 

scam, right up until April 2008, when  he was convic t e d of conspi r a c y 

and fraud for one of his prior sche me s and taken to prison. But his 

cocons p i r a t o r s kept this scheme running for another year, supportin g 

Kimoto’s wife and family — a n d piling up cons umer complain t s — u n t i l 

the FTC request e d that the distric t co urt shut them down, which it did. 

Now, like the prove r b i a l parri c i d e s eekin g mercy as an orphan, Kimoto 

argues that his impris o n m e n t reliev e s him of liabil i t y. It does not. 

A. Kyle Kimoto’s Prior Involvement In Deceptive 
Marketing Schemes.  

K i m o t o ’ s scams first came to th e FTC’s atten t i o n in 2002, when 

his co mpany, Zent el Enterp rises, Inc., market e d so-called “upsel l s ” —

p u r p o r t e d l y “free trials ” for servic e s that resulte d in recurri n g monthly 

charges — i n connect i o n with a dece pt i v e advanc e-fee credit ca rd scam. 

S.E.R. 37-38, 60-61. 1 The follow i n g year, the FTC sued Kimoto and 

anothe r of his compan i e s, Assail, Inc ., for a series of simila r scams in 

which co nsum e r s were told they  would recei v e a preapp r o v e d 

                                            
1 S.E.R. refers to the FTC’s su pple m e n t a l excerp t s of record. 
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Masterc a r d for a fee and were agai n offere d “free trials ” of variou s 

servic e s withou t being told that the trials “would result in re curring 

monthl y charge s ” that were “e xtrem e l y difficu l t ” to cancel. FTC v. 

Assail, Inc. , 410 F.3d 256, 259 n.1 (5th Cir. 2005). The Assail scam 

gener a t e d about 100,000 consume r complain t s during a seven-month 

period. United States v. Kimoto , 588 F.3d 464, 469 (7th Cir. 2009). The 

Fifth Circui t commen t e d that Kimo to “commi t t e d multip l e, egregi o u s 

violat i o n s of the [FTC Act]” in that case. Assail , 410 F.3d  a t 264.  K i m o t o 

was perman e n t l y enjoin e d from tele ma r k e t i n g and ordere d to pay $106 

millio n in equita b l e moneta r y relief. 2 S.E.R. 34. In April 2008, he was 

conv ict e d of conspir a c y, mail fraud, and twelv e counts of wire fraud for 

his ro le in Assail ; he was senten c e d to 350 months’ impri s o n m e n t. 

Kimoto , 588 F.3d at 468, 475. 

B. Kimoto’s Next Scheme. 

I n 2004, between the initia l and the final injunc t i o n s in the Assail  

case, but before he was indict e d, Ki moto moved to Las Vegas and set up 

a new corpor a t i o n, which eventu a l l y  becam e defen d a n t Verte k Group, 

                                            
2 Most of the moneta r y award was in itia l l y sta yed, but the court later 
lifte d the stay after the FTC disco v e r e d Kimo t o was trans f e r r i n g asset s 
that he had not discl o s e d. S.E.R. 33.  
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LLC. 3 E.R. 434; S.E.R. 204-205. To skirt the FTC’s scrut i n y, and to 

provid e income to his family in ca se he became impri s o ne d, Kimoto 

struct u r e d the company to be ulti m a t e l y owned by his then-wife, 

defend a n t Julie t t e Kimot o. E.R. 1052; S.E.R. 144, 204-205. For a time 

the compa n y bough t and sold real es tat e, but by the end of 2006 it 

became the linchp i n of Kimoto ’ s new consum e r scam, center e d this time 

on Intern e t market i n g rather than  telem a r k e t i n g. S.E.R. 128-129.  

From the begin n i n g, Kimoto was in  contro l of Vertek. S.E.R. 114, 

115, 133, 147, 199. He hired his ch ild h o o d frien d, defend a n t Micha e l 

Henrikse n (Kimot o’s account a n t and codef e n d a n t in Assail ) as Verte k ’ s 

accou n t a n t. S.E.R. 122-124, 126. And he hired defen da n t Tasha Jn 

Paul, who had worked her way up to  manager while wo rk ing for him at 

Assail, as his “right hand man.” S.E.R. 143-144, 145, 195.  

He also lined up Steven Henrik s e n (Michael ’ s brothe r) and his 

busine s s Global Gold, Inc., to be th e first “produ c t prov id e r ” for the 

                                            
3 Vertek was initiall y ca lle d Keystone  Financ i a l, but change d its name 
when it moved from real estate in to Inter n e t marke t i n g. S.E.R. 128 
(“Verte k and Keyst o n e are the ex act same company.”). The co mpany 
also opera t e d as Vantex Group, LLC, beginn i n g in about April 2008. 
Though Vante x was a separa t e le gal entity, upon its creatio n it 
seaml e s s l y suppl a n t e d Verte k an d contin u e d the busine s s wit hou t 
interr u p t io n. For simpli c i t y, this brie f refers to the compan i e s 
collec t i v e l y as “Verte k.” 



 

- 6 - 

scheme. 4 S.E.R. 131, 146. Global Gold’ s “produc t ” consi s t e d of a line of 

credit that, unbekn o w n s t to consum e r s,  could only be used to purcha s e 

produc t s in Global Gold’s online  store. S.E.R. 132. Kimoto, the 

Henriks e n s, and Jn Paul initial l y ra n both Vertek and Global Gold from 

Steven Henrik s e n ’ s house. S.E.R. 140-141.  

As the final piece of the puzzle,  Kimoto brough t codefe n d a n t s 

Randy O’Conn e l l and James Gray (also busine s s associ a t e s from 

Assail), and their company O’Co nne ll Gray, LLP (collectively, 

“O’Con n e l l Gray”) on board. E.R.  509-510, 513-514, 672. O’Conne l l Gray 

provid e d the techni c a l back-end to the operat i o n, using their databa s e 

system to help “with the lo gist i c s of accept i n g transa c t i o n s on the 

[I]nte r n e t . . . and by making re com m e n d a t i o n s for payme n t gatew a y s 

and mercha n t banks.” E.R. 510, 514. Kimoto person a l l y negoti a t e d with 

O’Con n e l l Gray on the respe c t i v e resp o n s i b i l i t i e s and profi t share s of 

O’Conn e l l Gray and Vertek on the Global Gold and Gra nt Conne c t 

                                            
4 Steven Henrik s e n was no t a named defend a n t in Assail , though his 
compa n y was in the proce s s of becomi n g Assai l ’ s telem a r k e t i n g “cont r o l 
center ” when the FT C brough t the case. Assail , 410 F.3d at 260-261. He 
was also held in contem p t and temp orarily jailed in connect ion with the 
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scams, which we re initia lly describ e d as the “Catal o g u e Ventur e ” and 

the “Gover n m e n t Grant Ventur e.” E.R. 511, 515, 672-673, 678-682; 

S.E.R. 118-119.  

C. How The Scheme Worked. 

1. The line of credit version of the scheme. 

W i t h the pieces in place, Ve rtek, und er Kimot o ’s control, 

coordi n a t e d closel y with O’Conne l l Gray to develo p Globa l Gold into the 

first versio n of the scheme to la unch, a line of credit scam. Vertek 

develo p e d decept i v e Intern e t adve rt i s e m e n t s and emails, known as 

“creat i v e s,” and also the decept i v e web sites where consu m e r s would 

sign up, known as “landi n g pages.” E.g., S.E.R. 83, 151-153. 

Vertek market e d the credit scheme s under numero u s brands, such 

as Global Gold, First Plus Platin u m, First Natio n a l Gold, and many 

other s, but they were all the same schem e. S.E.R. 1, 152, 155-157. The 

ads touted a “$7,500 Unsecur e d Credit Line,” with pro mis e s such as “No 

credit checks! No Employ m e n t verifi c a t i o n s! No Securit y Depo sit s! 

Bank rup t cy? No problem! APPROV A L GUARAN T E E D!” E.g., S.E.R. 

71-76. The ads also state d the consu m e r would be charg e d “0% interes t 

for 12 months and 7.9% thereaf t e r.” Id.  The ads did not mentio n, 
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however, that consume r s would be un able to use this “line of credit ” for 

anythi n g other than items in Global Gold’s online store. 

Consum e r s who click e d on the ads were taken to a Vertek-

design e d “landi n g page.” S.E.R.  101-102; E.R. 116-118. That page 

featur e d a large “$7,500 Unsecur e d Li ne of Credi t ” headl i n e, someti m e s 

accomp a ni e d by smalle r type statin g, “toward thousa n d s of our 

merchan d i s e items,” and again pro mis
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priva cy policy, which we re clickabl e links, and “the offer detai l s below,” 

which appeare d in small print furt he r down the page from the submit 

butto n. S.E.R. 8-10 . Consume r s were often told that the line of credit 

was a “limit e d time offer,” and the page someti m e s includ e d a 

countd o w n timer with only a short time rem a ining to fill out their 

infor m a t i o n. S.E.R. 11, 13. The web sites did not invite or permit the 

consu m e r to view the onlin e store before signin g up. S.E.R. 167, 182. 

The “offer detail s ” stated incons p i c u o u s l y that the line of credi t “is 

for use toward s thousa n d s of our merchan d i s e items only,” that 

consum e r s would be charge d a $39.95 mo nthly fee if they did not cance l, 

and that they would also be signed  up for additi o n a l progra m s, each 
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purcha s e merch a n d i s e in the Globa l Go ld Credi t Servi c e s [or one of the 

other brand s ] websi t e.” E.R. 120-121 , S.E.R. 92-93, 103-104. More than 

twent y parag r a p h s into the fine print, the terms state d that the 

consum e r “accep t e d enroll m e n t for up to 2 additio n a l promot i o n a l 

produ c t offer s using the relev a n t data I provid e d ” — t h a t is, the 

consume r ’ s credit or debit card. E.R.  122; S.E.R. 94, 105. The terms and 

condi t i o n s often did not tell the consu m e r what the addit i o n a l 

promot i o n s cost, and provid e d only lin ks to the vario u s offer s ’ websi t e s 

for furthe r detail s. Id.  

The other offers includ e d, at variou s times, Grant Co nnec t 

(govern m e n t grant s), Vcomm300 and VCommU n l i m i t e d (long distan c e), 

SmartHe a lth Gold (“medical and lif
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Consume r s who signed up for the line of credit offers often 

belie v e d they were signi n g up for a credit ca rd, and complai n e d that 

they were charge d for service s they never agreed to. E.g., E.R. 315-316, 

326, 331, 333, 342, 345, 348, 351, 356, 363. In additi o n, they learne d 

only after signi n g up that, despit e the suppos e d “line of credit,” most 

items in the online store could be pu rch a s e d only if they provi d e d a 

down paymen t first. S.E.R. 209-210, 304, 363. When consum e r s tried to 

cance l, Global Gold’s custom e r serv ic e operat i o n (also set up by Vertek, 

S.E.R. 77-79, 82) tried to convin c e th
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around June 2007 and eventu a l l y brough t in $18.7 millio n from 

consum e r s, after accoun t i n g for $2.7 mi
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for Grant Conne c t, and worke d on de sign i n g a logo for the produc t. 

S.E.R. 77, 80-81. In mid-Februa r y 2008, Kimoto was sent “prog r a m 

specifi c s (and testimo n i a l s) for Grant Connec t.” E.R. 522.  

Grant Conne c t follo w e d the same model as the line of credit 

scams. Its Vertek-design e d landi n g pa ges featur e d pictur e s of Presid e n t 
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page, their credit or debit card in for m a t i o n. E.R. 101-102, 113-114. The 

second page requir e d the consum e r to check boxes indi c a t i n g agree m e n t 

with the priva c y polic y and terms an d cond iti o n s, which we re contain e d 

in a separa t e link, and the “offer deta il s.” Again, the incons p i c u o u s offer 

detai l s inclu d e d a $2.78 process i n g fee, automat i c recurr i n g monthl y 

charg e s of $39.95 after the 7-day trial, and additi o n a l offers with their 

own trial period s and negati v e-optio n monthl y charge s. E.R. 114. The 

additi o n a l offers includ e d ID Pro Alert, Member L e g a l Net, ID Sweep, 

and Smart Health Gold; their mont hl y charge s ranged from $12.95 to 

$19.95 each. E.R. 446-447, 456.  

Upon purchas i n g Grant Co nnect, co nsume r s were dire cte d to the 

Grant Connec t websit e, where they co uld log in and search for grants. 

In online custom e r servic e chats on the Grant Connec t site, Global Gold 

repres e n t a t i v e s told consum e r s they could find grants for things like 

expand i n g a busine s s, colleg e expens e s, buying a home, home 

renovat i o n s, persona l fina nci a l needs,  medica l costs, utilit ies bills, rent 

assis t a n c e, and paying off perso n a l  debts. E.R. 7. In fact, most 

govern m e n t grant s cannot be used for such person a l purpos e s. 



 

- 15 - 

Moreove r, the Grant Connec t site was confus i n g, difficu l t to use, and 

contai n e d outdat e d inform a t i o n. Id.   

As with the line of credit o ffers, custom e r s compla i n e d and 

cance l l e d Grant Connec t in droves. Grant Co nnect enrolled mo re than 

52,000 custome r s beginn i n g in Octob e r 2008, of which 91% had 

cance l l e d by Augus t 2009. 6 E.R. 477, 785. In total, the scheme brough t 

in $2.2 million, after accoun t i n g for $500,000 in refund s. Id.  

3. The work-from-home versions of the scheme. 

A third it eratio n of Kimoto’s scheme, which commence d 

develo p m e n t in 2007, involve d progra m s that promis e d consum e r s could 

earn sub sta n t i a l income quickl y an d easily while workin g from home. 

One of the progr a m s, market e d as  Domain Process ing and One Hour 

Wealth Builde r, claimed users co uld “immed i a t e l y begin earnin g 
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Another iterat i o n, My Search Cash, offere d consum e r s a “free” trial kit 

for an “easy system ” to make “big money” or “thous a n d s ” or up to 

“$50,000 or more a year” using EBa y and Google. S.E.R. 70, 217.  

These earni n g s claim s were unsub s t a n t i a t e d. S.E.R. 190-191. In 

additi o n, like the line of credi t an d Grant Conne c t schem e s, the work-

from-home offer s inclu d e d phony test im o n i a l s attest i n g to how easy it 

was to make money using the system s. S.E.R. 26-28, 217. 

Consum e r s follo w e d the same two-step  proces s to sign up for these 

offer s and, as with the other itera t i o n s of the scam, were signe d up for 

addit i o n a l progr a m s with negat i v e-o ption recurr i n g fees. E.R. 447, 457-

458. The vast major i t y of consum e r s cance l l e d soon after. Of about 

84,000 consume r s who signe d up be twee n March 12, 2008 and July 30, 

2009, 63% had cancel l e d by the latte r date. S.E.R. 215. The work-from-

home scheme brough t in approx i m a t e l y $1.4 million from consum e r s, 

after accoun t i n g for $367,000 in refund s. E.R. 792. 

4. The Acai Total Burn ve rsion of the scheme. 

I n yet anothe r iterat i o n of the scheme, develo p e d after Kimoto ’ s 

impris o n m e n t, consume r s were sold  dietar y supple m e nt s, includi n g 

Acai Total Burn, with repres e n t a t i o n s that the produc t would help them 
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build muscle, increas e their metabo l i s m, lose weight, gain energy, 

reduce fatig u e, and slow down the ag ing proces s. S.E.R. 29-31. As with 

the work-from-home schem e, these cl aim s were basel e s s. S.E.R. 184-

187. Consume r s who purcha s e d Acai To tal Burn were ch arg e d an initia l 

$4.95 trial fee, and then $49.95 monthl y therea f t e r. E.R. 455. As with 

the other scams, they were also sign
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designin g all of the marke t i n g fo r Grant Co nnect, includin g landing 

pages . . . where consu m e r s would vi ew the marketin g and enter their 

credit ca rd informa t i o n.”).  

Vertek was also respon s i b l e for recruit i n g “affili a t e s ” who would 

drive Inter n e t users to the websi t e s , and for creatin g custom “skins” so 

the affili a t e s could appear to be offe ri n g an exclus i v e produc t. S.E.R. 

136, 155, 201; E.R. 511, 515. The compan y perfo r m e d these funct i o n s 

for each itera t i o n of the schem e. S.E.R. 152-160. The compan y also 

parti c i p a t e d in other aspec t s of th e opera t i o n, such as drafti n g the 

terms and condit i o n s and settin g up custom e r servic e for the line of 

credit scam, colla bor a t i n g on the in itial pla n for Grant Connect, and 

implem e n t i n g the addit i o n a l negat i v e -option “upse l l ” produ c t s. S.E.R. 

77-90. In short, Vertek was an e ssent i a l party to the opera t i o n ’ s 

“succes s ” in extract i n g mo ney by deceivi n g co nsume r s. 

1. Kimoto’s control of Vertek. 

T h e r e is no disput e that, before his impriso n m e n t, Kyle Kimot o 

was in charge of Vertek and cont ro l l e d its day-to-day activi t i e s. E.g., 

E.R. 435, 1053; S.E.R. 115, 147 (“[I]t was clear that Kyle Kimoto was 

the boss? A: Corre ct.”; “Q. And he was the one involv e d in the day-to-
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day busines s operati o n s; correct ? A:  Up until the time he stoppe d 

workin g there.”), 163, 199. Kimoto was “respo n s i b l e for creati n g and 

organi z i n g ” both “Verte k and later Vantex.” E.R. 1052. Althoug h 

Juliet t e Kimoto was the owner, she ha d no role in running the company. 

E.R. 1052-1053; S.E.R. 126-127, 150, 200. Moreove r, Kimoto negot i a t e d 

on Vertek ’ s behalf regard i n g the re spec t i v e respon s i b i l i t i e s and profit 

shares of Vertek and O’Conn e l l Gray  for Grant Connec t. E.R. 511, 515.  

Both Tas ha Jn Pa ul, who ran much  of Verte k ’ s opera t io n s, and 

Michael Henrikse n, who ra n accounti n g, direct l y report e d to Kimoto. 

E.R. 665; S.E.R. 133, 145, 147. Afte r his indict m e n t, Kimoto brough t 

Johnni e Smith on to run Vertek be caus e he wanted “someo n e I can 

trust becaus e I’m concer n e d about my family.” S.E.R. 195; see also 

S.E.R. 134, 193-195. But Smith did little real work for the compan y 

until Febru a r y or March, 2008. E.g., S.E.R. 112, 197-198. And Kimoto 

“clear l y had more author i t y than  Johnn y Smith.” S.E.R. 164.  

Nearly all the iterat i o n s of Kimo t o ’ s schem e were devel o p e d, and 

most were launc h e d, before Kimoto ’ s crimi n a l tr ial in April 2008—while 

he was in dire ct contro l of Vertek. Vertek was in activ e devel o p m e n t of 

the line of credit, Grant Connec t, an d Domain Proces s i n g projec t s in 
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2007 and 2008. See pp. 7, 11-12, 15-16, supra . As Kimoto admit s, the 

line of credit scheme began making sales in June 2007, and the Domain 

Proces s i n g work-from-home scheme  was launc h e d in March 2008. 

Appella n t ’ s Br. 13, 16; see also E.R. 477; S.E.R. 215.  

2. Kimoto’s participation in the schemes. 

I n additio n to his overall contro l of Vertek, Kimoto was directl y 

involv e d with almost every versio n of  the scam at issue in this case. 

Line of credit. K i m o t o admitt e d in his deposi t i o n he was direct l y 

involv e d in the line-of-credit scam s. S.E.R. 169. Among other things, 

Kimoto identi f i e d and recrui t e d the affili a t e networ k s that drove traffi c 

to Vertek ’ s decep t i v e web sites. S.E.R. 170.  

Grant Connect. K i m o t o also direct l y partici p a t e d in Grant 

Connec t. He was the impetu s behind the project, initiall y intro d u c i n g 

the idea to O’Conn e l l Gray in 2006, and negoti a t i n g the mutual 

respon s i b i l i t i e s and profit shares of Vertek and O’Conn e l l Gray. E.R. 

511, 515; S.E.R. 120. Soon therea f t e r , O’Conn e l l Gray sent Kimoto their 

“[firs t ] pass” draft letter of intent regar d i n g the “Gov’ t Grant Ventu r e ” 

betwe e n O’Con n e l l Gray and a contem p l a t e d “Kyle K[i]m o t o Entit y,” 

which became the Grant Connec t sc am. E.R. 674, 679-682; S.E.R. 117-
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118. Vertek and O’Con n e l l Gray then  began to develo p Grant Connec t 

in late 2006. E.R. 511, 515. In Decem b e r 2006, Gray sent Kimot o 

crede n t i a l s to explor e the grant prod uc t that O’Conn e l l Gray eventu a l l y 

acquir e d, and which became Grant Connec t. E.R. 687. Under Kimoto ’ s 

control, Vertek selecte d the www.gran t co n n e c t.com web domain in early 

Decem b e r 2006. E.R. 689. The proje c
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that wound up on the landin g pages,  includ ing that users could “make 

more money than you ever dreame d po ssib l e, only wo rkin g as little as 

60 minutes a day,” promis i n g “no limit to the amount of money you can 

make,” and claimin g users could earn $174,150 per year using the 

progra m. E.R. 697-701. The conspi r a t o r s  also antic i p a t e d that Kimot o 

would conti n u e work on the work-fr om-home scams; in Febru a r y 2008, 

Jim Gray emaile d an affili a t e, mentio n i n g that he would “mos t likely be 

inter f a c i n g with Kyle Kimot o, who heads up produc t devel o p m e n t and 

publis h e r relati o n s.” E.R. 523.  

3. Kimoto’s knowledge of the misrepresentations. 

K i m o t o ’ s contro l of Vertek and pa rtic i p a t i o n in the variou s sca ms 

demons t r a t e that he had knowle d g e of the conspi r a c y ’ s decept i v e 

practi c e s. For exampl e, he was resp
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Connect and thus knew about the dece pt i v e advert i s i n g claims for that 

produc t. E.R. 522. Importa n t l y, he  receiv e d the testim o n i a l s before  t h e 

produc t launch e d, when they obviou s l y could not have been genuin e. Id.  

Kimoto also had knowl e d g e of the work-from-home scam, both through 

his respo ns i b i l i t y for the design and text of the decep t i v e landi n g pages 

and thro ugh having rece iv ed a draft co ntain i n g many of the false claims 

that appe a r e d on the web pages. E.R. 697-701, 807. 

Kimoto also demon s t r a t e d th at he thoro u g h l y under s t o o d 

defen d a n t s ’ decep t i v e pract i c e of includin g ne gative-option “ups ells ” 

without adequat e l y disclo s i n g the natur e of the progr a m s. S.E.R. 171, 

173-175. He testif i e d frank l y that th e addit i o n a l produ c t s were “not 

really an upsell ” at all, but part of take-it-or-leave -it packag e — t h o u g h 

Vertek ’ s landin g pages never made  that clear. S.E.R. 174-175. The 

conspi r a t o r s ’ decept i v e “upsel l ” pr acti c e was consis t e n t across every 

versi o n of the scam, both befor e and after Kimot o was impri s o n e d.  

E. Kimoto’s Trial A nd Imprisonment. 

Kimoto’s crim inal trial beg a n Ma rch 31, 2008 and lasted ten days. 

United States v. Kimoto , 588 F.3d 464, 471 (7th Cir. 2009). He was 

convic t e d on one count of conspi r a c y, one count of mail fraud, and 
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twelve counts of wire fraud, and wa s immedi a t e l y taken into custod y. 

Id.  at 468. In Septem b e r 2008 he was sente n c e d to 350 months’ 

impris o n m08 h to 359610 monerD
.00e0 TD
..0005 Tc
0Id.  Aftr 2te wtrial, Kimoo 3did not 
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F.  Procedural History. 

I n July 2009, the FTC brough t suit  agains t severa l partic i p a n t s in 

the scheme, includ i n g Vertek, Glo bal Gold, Steven Henrik s e n, and 

Julie t t e Kimot o, and sough t a tempor a r y restr a i n i n g order, asset freeze, 

and appoin t m e n t of a receiv e r to bring an immedi a t e halt to the 

decept i v e market i n g of Gra nt Conne c t. E.R. 12, 80-127. The dist ri c t 

court iss ued a tempora r y restra i n i n g order the follow i n g day. After 

furthe r invest i g a t i o n the FTC amende d its compla i n t to add allega t i o n s 

about the other versio n s of the scheme, and also to add as defend a n t s 

Kimoto, Michael Henriks e n, Tash a Jn Paul, Johnni e Smith, and 

numero u s other parti c i p a n t s in the scheme. E.R. 542-575.  

The ame nde d compla i n t charge d the defend a n t s with seven counts 

of violati n g Section 5 of the FT C Act, based on their decept i v e 

marke t i n g of the line of credit, Grant Conne c t, work from home, and 

Acai Total Burn schemes, and on th eir use of false testim o n i a l s and 

inadeq u a t e disclo s u r e of nega ti v e-option contin u i t y pla ns. Id.  The 

compla i n t also allege d that defend a n t s viola t e d the Electr o n i c Funds 

Transf e r Act (EFTA), 15 U.S.C. § 1693 et seq. a n d its Regul a t i o n E, 12 
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C.F.R. § 205.1, by placin g unauth o r i z e d charge s on consum e r s ’ credit 

cards. Id.   

G. The District Court’s Order. 

F o l l o w i n g discov e r y, the FTC, Ki moto, and Steven Henrik s e n and 

his corpor a t e entiti e s filed cro ss-motions for summa ry judgme n t. 7 E.R. 

1. The distri c t court grante d the FTC’s motion agains t all remain i n g 

defen d a n t s and denie d each of the de fen d a n t s ’ motio n s. E.R. 14, 17, 53. 

The court found no genuin e issue of fact that the line of credit, Grant 

Connec t, work fro m home, and Ac ai Total Burn schem e s were 

decep t i v e l y marke t e d; that the negativ e-option upsells were 

inade q u a t e l y discl o s e d; that the te stimo n i a l s were phony; and that 

defend a n t s debite d consum e r s ’ acco un t s withou t writte n author i z a t i o n 

in violat i o n of EFTA. E.R. 25-47.  

In additi o n, the court found no ge nuin e issue that the defend a n t s 
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“blurr e d the lines of corpor a t e sepa r a t e n e s s in their activi t i e s,” and they 

“engage d in conce rt e d and coordin a t e d actio n acros s campa i g n s, and 

made their profits interd e p e n d e n t.” E.R. 21-23.  

Accordi n g l y, the court enjoin e d th e defend a n t s from engagi n g in 

negative-option marketin g, cont
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court order e d the defen d a n t s join tl y and severa l l y liab le for the 

consum e r inj u ry amount. E.R. 79. 

Kimoto, initia l l y acting pro se , was the only defen d a n t who 

appeal e d the distri c t court’ s order.  

Summary of the Argument 

1. The distric t court’s sum mary judgm e n t order again s t Kimot o 

was corre c t. Kimoto does not dispu t e that Verte k viola t e d the FTC Act 

by making false and mislead i n g re pre s e n t a t i o n s and omiss i o n s in its 

marke t i n g of the line-of-credit, Grant Conne c t, work-from-home, and 

Acai Total Burn products. Nor does he  dispu t e that Verte k opera t e d as 

a common enterpr i s e with other defend
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which launc h e d soon after Kimot o ’ s imprison m e n t. Althoug h Acai Total 

Burn wa s develo p e d after Kimoto ’ s im pri s o n m e n t, it employ e d the same 

decep t i v e pract i c e s devel o p e d wh ile Kimot o heade d Verte k.  

In additi o n to his author i t y to co ntro l Vertek ’ s decept i v e practi c e s, 

Kimoto also partic i p a t e d direct l y in  the pract i c e s. No t only did Kimoto 

organ i z e the defend a n t s ’ commo n ente rprise by conne cting the various 

compa n i e s and indiv i d u a l s to make  the sche me work, he direct ly 

partic i p a t e d in the line-of-credit,  work-from-home, and Grant Connec t 

versi o n s of the schem e. Kimoto ’ s argume n t s to the contra r y do not 

create a triable issue of fact regard i n g his contro l of Vertek or his 

partic i p a t i o n in the decept i v e conduc t. 

Kimoto is liable for moneta r y relief as a result of Vertek ’ s FTC Act 

viola t i o n s becau s e he had knowl e d g e of the decep t i v e pract i c e s 

emplo y e d in each itera t i o n of the schem e as well as the speci f i c 

repres e n t a t i o n s in all but the Acai  Total Burn prod uc t. Kimot o ’ s 

knowle d g e is eviden t from his role  in organ i z i n g the defen d a n t s ’ 

activi t ie s, his busine s s-develo p m e n t role for Vertek, and his pe rsona l 

partici p a t i o n in the line-of-credit,  work-from-home, and Grant Connec t 

projec t s. Kimoto attemp t s to deny kn owled g e by ignorin g the re cord and 
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his own deposi t i o n testim o n y, but does not point to any affirm a t i v e 

evide n c e that creat e s a genuin e fact issue.  

2.a. The distri c t court acted wi thin its discret i o n whe n it 

perman e n t l y enjoi n e d Kimo t o from engag i n g in the speci f i c pract i c e s 

and from market i n g or sellin g the cate go r i e s of produc t s that he and his 

codefe n d a n t s used to defrau d cons um e r s. The inj unc t i o n was not 

overbr o a d becaus e those restri c t i o n s are reaso n a b l y relat e d to the 

unlawf u l practi c e s, the violat i o n s  were serio u s and delib e r a t e, the 

scheme was easil y trans f e r r a b l e to other produ c t s, and becaus e Kimot o 

has shown himsel f to be a recidi v i s t viola t o r of the FTC Act. 

Kimoto ’ s argume n t s that the injunc t i o n is overb r o a d or vague are 

meritles s. First , his attemp t to avoid liabil i t y  by focus i n g on the exten t 

to which eviden c e shows he personally  partici p a t e d in partic u l a r parts 

of the schem e fails becau s e his liabi l i t y is based on Vertek’s FTC Act 

violat i o n s; his person a l activi t i e s are irrel e v a n t to the scope of the 

inj unctio n. Second, his arg um e n t that the injunct i o n imprope r l y 

extend s to broad produc t catego r i e s and prohib i t s certai n practi c e s in 

the sale of any produc t or servic e is  direct l y contra r y to the releva n t 

case law. Third , his argume n t that some conduc t occurr e d after his 
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incarc e r a t i o n does not negat e that the injunc t i o n is reason a b l y relate d 

to conduc t that occurr e d before he was impris o n e d. 

b. The distri c t court also proper l y  held Kimot o liabl e for equit a b l e 

moneta r y relief equal to the full amount of consum e r harm from the 

scheme. As the person who organi z e d the defen d a n t s, had kno wle d g e of 

the decept i v e practi c e s, and contro l l e d Verte k while it devel o p e d the 

line-of-credit, work-from-home, an d Grant Connec t scheme s, Kimoto 

cannot escape liabili t y merely by withdr a w i n g from partic i p a t i o n 

(throug h imprison m e n t) while his wi fe and family contin u e d to collec t 

hundre d s of thousa n d s of dolla r s from cheate d consum e r s.  

The district court’s order is cons is t e n t with the broad e r princ i p l e 

that parti c i p a n t s in a common enter p r i s e or conspi r a c y are joint l y and 

sever a l l y liabl e for the fores e e a b l e harm  they cause so long as they have 

not withdr a w n from the scheme. As this Court has held, a conspir a t o r 

like Kim o to cannot withdra w simply by ceasing act iv e partici p a t i o n in 

the schem e — h e r e by becom i n g impr i s o n e d. Inste a d, he must have 

disavo w e d the unlawf u l object i v e of the scheme, affirm a t i v e l y acted to 

defeat its purpos e, or taken decisi v e steps to disas s o c i a t e himse l f; 

Kimoto did none of those things. Kimoto thus remain e d liable for his 
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codefen d a n t s ’ contin u e d market i n g of  the line-of-credit and work-from-

home product s, for their launch of Grant Connec t, and for their 

exten s i o n of the schem e to Acai  Total Burn, all of which we re 

forese e a b l e. 

3. Kimoto’ s argume n t (presen t e d fo r the first time on appeal) that 

the Elect r o n i c Funds Tran sf e r Act does not permit  indiv i d u a l liabi l i t y 

for corpor a t e violat i o n s fails becaus e viola t i o n s of EFTA are deeme d 

viola t i o n s of the FTC Act. 15 U.S.C. § 1693o(c). 

Standard of Review 

1. Summary Judgment. T h e dist ric t court’s entry of summa ry 

judgme n t is revie we d de novo. McDonald v. Sun Oil Co. , 548 F.3d 774, 

778 (9th Cir. 2008). Summary judgme n t  is approp r i a t e if “there is no 

genuin e issue as to any mater i a l fact, ” and “the moving party is entitl e d 

to judgme n t as a matter of law.” Fed.  R. Civ. P. 56(c). The moving party 

must ident i f y mater i a l s that “dem o n s t r a t e the absen c e of a genuin e 

issue of mater i a l fact.” Celotex Corp. v. Catrett , 477 U.S. 317, 323 

(1986). To avoid summa r y judgm e n t , the nonmov a n t must show a 

genuin e issue of mater i a l fact by pr esen t i n g “affi r m a t i v e evide n c e ” from 

which a jury could find in his favor. Anderson v. Liberty Lobby, Inc. , 477 
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U.S. 242, 257 (1986). “[B]ald asser t i o n s  or a mere scinti l l a of eviden c e 

. . . are both insuff i c i e n t to  withst a n d summa r y judgme n t.” FTC v.  

Stefanchik , 559 F.3d 924, 929 (9th Cir. 2009). 

2. Permanent injunction. T h e dist ri c t court’ s entry of a 

perman e n t injun c t i o n is revie w e d “f or an abuse of discre t i o n or for 

applicat i o n of an erro ne o u s legal princi p le.” SEC v. Goldfield Deep 

Mines Co., 758 F.2d 459, 465 (9th Cir. 1985). “To prevai l on appeal, the 

[appel l a n t ] must show that there was no reason a b l e basis for the 

distri c t court’ s decis io n.” Tollis, Inc. v. San Bernardino County , 827 

F.2d 1329, 1331 (9th Cir. 1987). The scope of the perm an e n t injunc t i o n 

is review e d for an abuse of discre t i o n, and “factu a l findi n g s suppo r t i n g 

the decis i o n to grant th e injunct i o n will be reviewe d for clear error.” 
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Argument 

I.  The District Court Correctly Held Kimoto Liable For 
Vertek’s Violations Of The FTC Act. 

A. Legal Standard. 

S e c t i o n 5 of the FTC Act prohib i t s “unfai r or decept i v e acts or 

practi c e s.” 15 U.S.C. § 45(a)(1). An act or  practi c e is decept i v e if there is 

(1) a repres e n t a t i o n, omissi o n, or pr act i c e, that is (2) materi a l, and (3) 

likely to mislea d consum e r s acting reaso n a b l y under the circu m s t a n c e s. 

E.g., Stefanchik , 559 F.3d at 928. When a co rpor a t i o n violat e s the Act, 

an indiv i d u a l may be held perso n a l l y  liable for inj unct i v e relie f if he 

either “partic i p a t e d direct l y in the pract i c e s or ac ts or had author i t y to 

control them.” FTC v.  Amy Travel , 875 F.2d 564, 573 (7th Cir. 1989). 

“Either partic i p a t i o n or contro l suffic e s.” FTC v. QT, Inc. , 512 F.3d 858, 

864 (7th Cir. 2008). “Author i t y to co ntro l the compan y can be eviden c e d 

by active invol v e m e n t in busine s s affai r s and th e makin g of corpo r a t e 

policy, includi n g assumin g the du tie s of a corpor a t e offic e r.” Amy 

Travel , 875 F.2d at 573.  

To hold an indivi d u a l liable for mo netar y relie f, the FTC must also 

“demon s t r a t e that the indivi d u a l ha d some knowl e d g e of the pract i c e s.” 

Id. “ T h e knowle d ge requir e m e n t may be  fulfil l e d by showin g that the 
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individ u a l had ‘actual kno wled g e of materi a l mis re p r e s e n t a t i o n s, 

reck le s s indiff e r e n c e to the truth or falsit y of such mis rep r e s e n t a t i o n s, 

or an awaren e s s of a high probab i l i t y of fraud along with an intent i o n a l 

avoid a n c e of the truth.’” Id. a t 574, quoting FTC v. Kitco of Nevada, 

Inc. , 612 F. Supp. 1282, 1292 (D. Minn. 1985); Stefanchik , 559 F.3d at 

930. 

B. Vertek Violated The FTC Act. 

K i m o t o does not dispu t e the distr i c t court’ s holdin g that the line-

of-credit, Grant Connec t, work-fr om-home, and Acai Total Burn 

produc t s were market e d using decept i v e advert i s e m e n t s and landin g 

pages—in c l u d i n g phony testimon i a l s and ina deq u a t e disclo s u r e s of the 

negati v e-option “upsel l s ” — i n violat i o n of the FTC Act. Nor does he 

disput e that Vertek was respon s i b l e for numero u s key aspect s of those 

violat i o n s, includ i n g the design of  the decep t i v e adver t i s e m e n t s and 

landing pages for each vers ion of th e schem e. Kimoto likew i s e does not 

disput e Vertek ’ s involv e m e n t in othe r aspect s of the scheme, includ i n g 

signin g up affili a t e s, arrang i n g cu stom e r servic e, and drafti n g the 

terms and condi t i o n s that hid the na ture of the negati v e-option upsell s. 

He does not dispu t e that the recu rrin g mont hly cha rges violated the 
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EFTA. And he does not dispu t e th at the defen d a n t compa n i e s and 

indivi d u a l s operat e d as a common enterp r i s e. 

C. Kimoto Controlled Vertek An d Directly Participated 
In The Misrepresentations. 

K i m o t o also does not dispu t e that  he contro l l e d Vertek until his 

incarce ration. 8 Kimoto ’ s activ e invol v e m e n t in Vertek ’ s busine s s affair s 

includ e d person a l l y settin g the company up, finding ne w lines of 

busine s s for the compan y, and acting on  its behalf in negotia t i o n s wit h 

O’Conne l l Gray and others. He pers o n a l l y hired the top emplo y e e s at 

the company and they dire ctl y reporte d to him. See pp. 18-19, supra . 

Those emplo y e e s testi f i e d that Kimot o was “the boss” at Vertek, that he 

was “invo l v e d in the day-to-day busi ne s s ” of the compa n y, and that he 

“clear l y had more author i t y than Johnn y Smith.” S.E.R. 147. As the 

head of Vertek, he had the autho r i t y to contro l all of its opera t i o n s, 

includ i n g the decep t i v e pract i c e s at i ssue. Kimoto is theref o r e liabl e for 

                                            
8 Kimoto tellin g l y descri b e s Vertek ’ s shift from real estate to Intern e t 
market i n g as “when Mr. Kimoto ” — n o t the compan y; nor his wife, the 
putativ e busines s owner—“ e n t e r e d th e Inter n e t marke t i n g world,” and 
when “ Mr. Kimoto  turned his effor t s towar d Inter n e t marke t i n g.” 
Appell a n t ’ s Br. 9 (emphas i s added). He  also admit s he was the one who 
“reach e d out to past collea g u e s Ta sha Jn Paul and Micha e l Henri k s e n 
. . . to be the heads of day-to-day operat i o n s and accoun t i n g,” and that 
in 2007 he “broug h t in Johnni e Smit h . . . to assist with variou s 
compa n y affai r s.” Id.  at 9, 12. 
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In short, the FTC ident i f i e d over w h e l m i n g evide n c e that Kimot o 

met not only one of the altern a t i v e predic a t e s for liabil i t y —

“ p a r t i c i p a t i o n ” or “contr o l ” — b u t indee d both. In respon s e, Kimoto cites 

no eviden c e that would raise a genui n e iss ue of materi a l fact regard i n g 

his participation or contro l. For ex amp l e, he attem p t s to downp l a y 

mater i a l s he was “sent or copied on” relat e d to the work-from-home 

schem e (Appell a n t ’ s Br. 30), but those email s show he took the lead on 

the desig n of the decep t i v e websi t e and on the text and design of the 

decept i v e landin g pages and advert i s e m e n t s, E.R. 807, and that he 

receiv e d materi a l s contai n i n g the same false and misle a d i n g claim s 

that were made on the websit e. E.R. 697-701. Nor does he refute 

eviden c e that his partne r s expect e d  that he would contin u e to be 

involv e d in the proje c t. E.R. 523. In stea d, Kimoto compl a i n s that there 

was not still further  eviden c e that he “respo n d e d or otherw i s e provi d e d 

input ” on the proje c t.  Appel l a n t ’ s Br. 30. But to avoid summa ry 

judgm e n t, a defen d a n t must  come forward with “ affirmative evidence ” of 

his own “from which a jury mig ht retur n a verdic t in his favor.” 

Anderson , 477 U.S. at 257 (emphas i s added). Here, Kimot o prese n t e d no 

more than “bald asser t i o n s ” (from  his cocons p ir a t o r s), which are 
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insuffic i e nt to creat e a triabl e issue. Stefanchik , 559 F.3d at 929; see 

E.R. 1039-1045. 

Kimoto’ s denial of partic i p a t i o n in Grant Connec t takes even 

greater libertie s with the re cord . Kimoto claim s that “noth i n g 

happe n e d ” on Grant Conne c t betw e e n late 2006 and Febru a r y 2008 

(Appella n t ’ s Br. 29), but that is simpl y wrong. See pp. 12-13, 20-21, 

supra . In fact, a lot happen e d. Kimoto ignor e s that (1) he negoti a t e d 

with O’Conn e l l Gray on a letter of intent for Grant Connec t; (2) 

O’Conne l l Gray resear c h e d grant produc t s to acquir e; (3) O’Conne l l 

Gray sent login detail s to Kimoto to create a “roadm a p of how all the 

sites and offers interr e l a t e ”; (4) O’ Conne l l Gray and Vertek settle d on 

the domain na me www.gra ntc o n n e c t.com; and (5) they discus s e d 

delive r y timeli n e s and drafte d terms and condit i o n s for the progra m. 

E.R. 511, 515, 522, 687, 689, S.E. R. 77-80, 117-118, 120. All of this 

activ i t y occur r e d while Kimot o contr o l l e d Verte k. Kimoto also 

person a l l y receiv e d the “progr a m specif i c s (and testim o n i a l s)” for the 

produc t in Februa r y 2008. E.R. 522.  
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D. Kimoto Had Knowledge Of The Deceptive Practices. 

A s noted, a showin g of “some kn ow led g e ” (or reckles s indiffe r e n c e 

or consci o u s avoida n c e) is necess a r y for an award of monetary  equita b l e 

relief. See Amy Travel , 875 F.2d at 573; Stefanchik , 559 F.3d at 930. 

Here, Kimoto admit s that he was respo n s i b l e for “deve l o p i n g new 

busin e s s ” for Verte k (Appell a n t ’ s Br . 10), but the recor d demon s t r a t e s 

that Vertek did not have any busine s s other than the decept i v e 

market i n g of dubiou s or outrig h t fr audu l e n t servic e s. Furthe r, Kimoto 

set the compa n y up and enlis t e d St eve n Henri k s e n, Global Gold, and 

O’Conne l l Gray precise l y to provid e the decep t i v e “Inte r n e t marke t i n g 

servi c e s ” that were the heart of the schem e. Id.  Kimoto thus knew by 

virt ue of his admitte d role—an d pa rticu l a r l y in light of his prior 

exper i e n c e with the FTC—t h a t Verte k was engag e d in decept i v e 

practi c e s. Cf. Webster v. Omnitrition Int’l, Inc. , 79 F.3d 776, 788 (9th 

Cir. 1996) (“[K]now l e d g e and inte nt follow from the inhere n t l y 

fraudu l e n t nature of a pyrami d schem e as a matte r of law.”). 

Kimoto’ s partic i p a t i o n in the indiv id ua l iterat i o n s of the scheme 

also shows that he knew about the decept i v e practi c e s used to sell the 

various product s. In his de posit i o n, Kimoto demons t r a t e d that he was 
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closely familia r with the line of cre dit landing pages, includ ing their 

decept i v e claims and the decept i v e “upsel l ” practi c e s — w h i c h were 

employ e d for all  the produc t s. S.E.R. 171-175. Kimoto had actual 

knowl e d g e of the decep t i v e Grant Connec t claims throug h hav ing 

receiv e d progra m specif i c s and phony testim o n i a l s for the produc t. E.R. 

522. And as the senior person resp on s i b l e for redesi g n i n g and writin g 

the Domai n Proce s s i n g websi t e — a n d havin g recei v e d a draft of the 

decep t i v e claim s — h e had actua l know l e d g e of the decep t i v e claim s for 

that produ c t. E.R. 522, 697-701, 807.  

With regard to Grant Connec t, Kimo to prete nd s the activ i t y befor e 

Febru a r y 2008 did not happe n, and claim s only that he was not “made 

aware of any aspect ” of the produc t “foll o w i n g his incar c e r a t i o n.” 

Appell a n t ’ s Br. 29. As shown above, however, Kimoto had kno wle d g e of 

the decep t i v e pract i c e s befor e his in carc e r a t i o n. Kimoto also claims he 

had no knowl e d g e of the Domai n Proce
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Kimoto’ s denial of knowle d g e re gard i n g the line of credit scheme 

likewi s e falls flat. Kimoto denies only “devel o p i n g the produc t or 

adjust i n g it over time,” relies on the absenc e of docume n t s 

demons t r a t i n g tha t he person a l l y sa w the many compla i n t s that came 

in while he contro l l e d Vert ek, and attempt s to hide behind the 

purpor t e d approv a l of “a reputa b l e la w firm.” Appell a n t ’ s Br. 33. But he 

does not and cannot deny his int i ma t e famili a r i t y wit h the decept i v e 

line of credit land in g pages. As he te stif i e d, “it was impor t a n t for me to 

underst a nd and know this lang uag e [o n the landin g page], becaus e that 

was my job to take [the line of credit product ] out to the affilia t e 

marke t e r.” S.E.R. 172. Moreove r, Kimo to ’ s attem p t to rely on a letter 

from couns e l “[is] not a valid defen s e on the questi o n of knowle d g e ” 

require d for individ u a l liabili t y. FTC v. Cyberspace.com LLC , 453 F.3d 

1196, 1202 (9th Cir. 2006), quoting Amy Travel , 875 F.2d at 575. 

Kimoto also denie s knowl e d g e of  the Acai Total Burn scheme, 

which wa s launch e d after he was impr iso ne d. But Acai Total Burn use d 

the same decep t i v e pract i c e s as the scheme s that launch e d or were in 

develo p m e n t befor e he was impri s o n e d , includ i n g the decep t i v e two-step 

order i n g proce s s and negat i v e-optio n upsells with re curring monthly 
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charges. Kimoto had knowle d g e of th
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illega l practi c e s in future advert i s e m e n t s.” FTC v. Colgate-Palmolive 

Co., 380 U.S. 374, 395 (1965). Th e injunc t i o n will be upheld so long as it 

bears a “reaso n a b l e relat i o n to the unlaw f u l pract i c e s found to exist.” 

Id. a t 394-395. 

To determ i n e if an injunc t i o n is overb r o a d, the court consi d e r s “(1) 

the seriou s n e s s and delibe r a t e n e s s of  the violat i o n; (2) the ease with 

which the violat i v e claim may be tran sf e r r e d to other produc t s; and (3) 

whether the respon d e n t ha s a hi stor y of prior viola t i o n s.” FTC v. John 
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Here, the distri c t court’ s inj unc t i o n was reaso n a b l y relat e d to the 

FTC Act violati o n s. The marketi n g and payme n t activ i t i e s that the 

court enjoin e d — n e g a t i v e option ma rketi n g, continu i t y progra m s, 

preaut h o r i z e d electr o n i c fund transf e r s, and the use of testi m o n i a l s —

w e r e precis e l y the activi t i e s that Ki moto and the other defend a n t s used 

to exploi t consum e r s. See E.R. 48. The catego r i e s of produc t s that the 

defend a n t s were enjoin e d from market i n g — g r a n t s, credit, busine s s 

opport u n i t i e s, and diet supple m e n t s  or nutra ce u t i c a l s —w e r e the same 

catego r i e s in which defend a n t s employ e d their illega l decept i v e 

marke t i n g pract i c e s. See E.R. 49.  

Moreove r, the violat i o n s were se riou s and delibe r a t e. Kimoto and 

his co consp i r a t o r s engaged in “exten s i v e miscond u c t ” and were “willin g 

to flout the law to offer the decept i v e grant product which no Defenda n t 

attem p t [ e d ] to defen d as a legiti m a t e  produc t.” E.R. 49-50. In additi o n, 

the sche me here could be easily tra nsf e r r e d — a n d wa s transf e r r e d — t o 

other produc t s. Moreov e r, Kimoto in partic u l a r had a history of 

violati n g the FTC Act. Id. B e c a u s e the injun c t i o n was reaso n a b l y 

relat e d to the misco n d u c t, and beca us e Kimoto would likely engage in 

further decepti v e practic e s, the cour t’s injunct i o n was well within its 
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discret i o n. See Litton , 676 F.2d at 370-371; Colgate-Palmolive , 380 U.S. 

394-395. 

Kimoto’ s argume n t s that the injunc t i o n is overb r o a d or vague are 

not persu a s i v e. He first argue s that the injun c t i o n is not tailo r e d to his 

indiv i d u a l condu c t (Appell a n t ’ s Br . 36-38, 41-43), but th at ignor e s the 

basis for his liabil i t y. Kimoto is liabl e for Vertek ’ s violat i o n s of the FTC 

Act by virtue of his contro l over the compan y and partic i p a t i o n in the 

decept i v e practi c e s. Vertek partic i p a t e d in all of the campaig n s and all 

of the decept i v e practi c e s. Accord i n g l y, it is irrele v a n t whethe r there 

was eviden c e, for exampl e, that Kimo to person a l l y proces s e d electr o n i c 

funds transf e r s (Appell a n t ’ s Br. 43). 

Kimoto argues that, under NAACP v. Claiborne Hardware Co. , 
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limited to “the highly fact-specif i c area of trade m a r k law.” 967 F.2d at 

1298. Kimoto cites no FTC Act ca se applyi n g such limita t i o n s. 10  

Kimoto also argues that the injunc t i o n is overbr o a d for prohib i t i n g 

the use of testimon i a l s “in connect i o n wit h the adverti s i n g, marketin g, 

promot i n g, offeri n g for sale, or sellin g of any product or service .” 

Appell a n t ’ s Br. 47, quoting E.R. 65 (emphas i s suppl i e d by Kimot o). He 

relies on Elvis Presley Enterprises, Inc. v. Elvisly Yours, Inc. , but in that 

case the Sixth Circui t 
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Lastly, Kimoto argues that the in jun c t i o n shoul d be overtu r n e d 

because “all unlaw f u l cond uct conne ct e d to Acai Total Burn, Grant 

Connec t, and Domain Proces s i n g occurr e d after  Mr. Kimoto was 

incarc e r a t e d.” Appella n t ’ s Br. 39. As expla i n e d above, th at is incorre c t; 

much of the relev a n t condu c t occur r e d before he was impris o ne d. In any 

event, to the exten t Kimot o chall e n g e s the enjoi n e d practices, there is 

no disput e that each of the pract i c e s was employ e d for Global Gold 

while Kimoto was in cont ro l of Vertek.  

To the extent he challe n g e s the product categories  he was enjoi n e d 

from marke t i n g, there is no disp ut e that Grant Conne c t and Domai n 

Proces s i n g were in active develo p m e n t (and the latte r launc h e d) before 

Kimot o ’ s trial. Kimoto thus canno t se rio u s l y argue that the injunc t i o n ’ s 

bar on marketi n g similar product s is  not “reas o n a b l y relat e d ” to the 

illega l co nduct that occurred while he  contro l l e d the compan y. Althoug h 

Acai Total Burn was market e d after Kimoto ’ s impris o n m e n t, it differ e d 

from the other versio n s of the scheme  only in the fron t-end produc t. In 

light of the ratio n a l e for a perman e n t injun c t i o n — t o prevent future 

violat i o n s like those the defend a n t s were shown to have commit t e d — i t 

was within the dis t rict court’s discre t i o n to also prohib i t Kimoto from 
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market i n g in the one categ o r y of product s to which his scheme had 

alread y been extend e d. See Litton , 676 F.2d at 370-371.  

In sum, the distri c t court found that Kimoto was a recidi v is t 

viola t o r of the FTC Act who was more than willin g to contin u e flouti n g 

the law in order to sell dubiou s or  indefe n s i b l e produ c t s. He has 

provid e d “no basis for distur b i n g th e distr i c t court ’ s prude n t asses s m e n t 

that giving [him] anothe r chan c e might prove to be unwis e.” FTC v. 

Gill , 265 F.3d 944, 957 (9th Cir. 2001). 

B. The Amount of Monetary Relief Was Within The 
District Court’s Discretion. 

T h e FTC Act “gives the federa l co urts broad author i t y to fashio n 

approp r i a t e remedi e s for violat i o n s of the Act,” includ i n g the power to 

order equita b l e moneta r y relief. FTC v. Pantron I Corp. , 33 F.3d 1088, 

1102 (9th Cir. 1994); Stefanchik , 559 F.3d at 931. The amount of 

consum e r loss is an approp r i a t e measu r e of equita b l e monet a r y relie f 

under the Act. Gill , 265 F.3d at 958. And the court “may requi r e a 

defend a n t to restor e his victim s to the statu s quo where the loss 

suffer e d is greate r than the defend a n t ’ s unjust enrich m e n t.” Stefanchik , 

559 F.3d at 931.  
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A defend a n t is liable for moneta r y relie f as a result of corpo r a t e 

viola t i o n s of the FTC Act if the de fen d a n t (1) satisfi e s the requi r e m e n t s 

for injunc t i v e relief throug h partic i p a t i o n in the violat i o n s or having the 

author i t y to contro l them; and (2) has “some knowl e d g e ” of the 

practi c e s. Amy Travel , 875 F.2d at 574.  

As shown above, there is no genu in e issue of materi a l fact that 

Kimoto was instrum e n t a l in develo p i n g the decept i v e practi c e s Vertek 

used to market all of the produc t s, and knew about the speci f i c 

applic a t i o n of those practi c e s in th e line of credit, Grant Connec t, and 

work-from-home versio n s of the scheme . Kimoto argues that he should 

not be liable for the conspi r a c y ’ s ac tivi t y that occurr e d after he was 

incarc e r a t e d. But the master m i n d of a fraudu l e n t schem e canno t escap e 

liabil i t y by withdr a w i n g from active partic i p a t i o n and passiv e l y sittin g 

by while the scams he desig n e d cont in u e and the procee d s contin u e to 

fill his (or his wife ’s) bank account s. “[ O]ne may not enjoy the benefi t s of 

fraudul e n t activ it y and then ins u lat e one’s self from liabili t y by 

conten d i n g that one did not partic ip ate directly in the fraudule nt 

pract i c e s.” Amy Travel , 875 F.2d at 574 (citatio n omitt e d).  
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To be sure, Kimoto ceased his active particip a t i o n in the schem e, 

albeit inv o lu n t a r i l y, when he was in car c e r a t e d. But Kimoto ’ s effor t s — i n 

the busin e s s struc t u r e he creat e d and the decept i v e practi c e s he 

oversa w — e n a b l e d the decept i v e scheme  to keep defra u d i n g consu m e r s 

after he was impri s o n e d. And priso n did nothi n g to dimini s h Kimot o ’ s 

knowl e d g e of the pract i c e s. The sc heme also contin u e d to benefi t 

Kimoto by support i n g his wife and ch ild re n — p r e c i s e l y as he intende d it 

would. See E.R. 1052. It is undis p u t e d that  Juliet t e Kimoto had no role 

in running Verte k, yet she kept rece ivi n g large amounts of money from 

the compan y —$50,000 to $60,000 per mo nth— e v e n after Kimot o was in 

priso n. S.E.R. 135.  

Holding Kimoto liable und er th e FTC Act for the forese e a b l e 

conseq u e n c e s of activi t i e s he set in  motion is fully consist e n t with 

broade r princi p l e s recogn i z e d under th e Act, as well as in other areas of 

the law. Under the FTC Act, “[d] ef e n d a n t s found to be a common 

enterpr i s e are held jointly and severa l l y liab le for the injury caused by 

their violat i o n s of the FTC Act.” FTC v. J.K. Publ’ns, Inc. , 99 F. Supp. 

2d 1176, 1202 (C.D. Cal. 2000). Thus, where indiv i d u a l s opera t e “an 

integra t e d busines s throug h a maze of  interre l a t e d compani e s . . . ‘the 
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patter n and frame-work of the whol e enter p r i s e must be taken into 

consi d e r a t i o n.’” Delaware Watch Co. v. FTC , 332 F.2d 745 (2d Cir. 

1964).11 And, as this Court has recogn i z e d in a relate d contex t, where 

defen d a n t s were “bene f i c i a r i e s of an d partic i p a n t s in a shared busine s s 

scheme, . . . the common re venue genera t e d in the course of that scheme 

[is] the prope r subje c t of the cour t’ s equita b l e powers under the FTC 

Act.”). See FTC v. Network Servs. Depot, Inc. , 617 F.3d 1127, 1143 (9th 

Cir. 2010). 12 

More broadly, both civil and cri mina l conspir a c y  law recognize 

that “[a]ll consp i r a t o r s are joint l y liable for the acts of their co-

conspi r a t o r s.” Beltz Travel Serv. v. Int’l Air Transp. Ass’n , 620 F.2d 

1360, 1367 (9th Cir. 1980). To be li able for the acts of the common 

venture, an ind ivid u a l need not have  partic i p a t e d in every detail of the 

conspi r a c y. See id. Rather, conspi r a t o r s are “liab l e for reaso n a b l y 

fores e e a b l e overt acts commi t t e d by  others in furthe r a n c e of the 

                                            
11 See also Sunshine Art Studios, Inc. v. FTC , 481 F.2d 1171, 1175 (1st 
Cir. 1973) (finding no abuse of discre t i o n in FTC order 
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conspi r a c y they have joine d.” United States v. Grasso , 724 F.3d 1077, 

1089 (9th Cir. 2013), quoting United States v. Hernandez-Orellana , 539 

F.3d 994, 1007 (9th Cir. 2008); see also United States v. Elder , 682 F.3d 

1065, 1073 (8th Cir. 2012)  (“a conspi r a t o r is liable only for the 

conspi r a c y ’ s illega l procee d s that were  reason a b l y forese e a b l e to him”). 

Here, Kimoto does not conte s t the district co urt’s find ing that the 

defen d a n t s opera t e d a common ente r p r i s e or that the busin e s s e s 

commit t e d multip l e, egregi o u s viol at i o n s of the FTC Act. It was 

certai n l y forese e a b l e that, after Ki mot o was impri s o n e d, Vertek would 

continu e to market the line-of-cre dit scams using the same decept i v e 

practi c e s they had been employ i n g for nearly a year before his 

impri s o n m e n t. Althou g h the work -from-home scams launch e d only 

shortly before his crim inal trial and Grant Connec t la unch e d severa l 

month s later, both produ c t s were in active develo p m e n t while Kimot o 

was in contro l of Vertek, and he had actua l knowl e d g e of the 

mis re p r e s e n t a t i o n s they conta i n e d. It was thus fores e e a b l e that 

Kimoto’ s coconsp i r a t o r s would co nt i n u e to market the work-from-home 

scheme s and that they would soon la unch Grant Connec t on the public.  
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In light of Verte k ’ s pract i c e of launchi n g success i v e it erati o n s of 

the scam with the same decep t i v e ad vert i s i n g and sales practi c e s, it 

was also forese e a b l e that they would contin u e to launch iterat i o n s with 

other produc t s like Acai Total Burn . In any event, althou g h Kimot o ’ s 

brief focuse s heavil y on Acai Total Burn, that scam accoun t s for only a 

small percen t a g e of the moneta r y eq uita b l e relief ordere d agains t him. 

In parti c u l a r, even if his knowl e d g e of  the pract i c e s used to marke t Acai 

Total Burn we re insuffi c i e nt to just if y moneta r y liabil i t y, the distri c t 

court’ s moneta r y award agains t him fo r all of these schemes should still 

be upheld, less the $8,333 in sales attrib u t e d to Acai Total Burn. 

Finall y, Kimoto cannot argue that he withd r e w from the 

enterpr i s e — a n d thus cut off his lia b ilit y—by becoming imprisoned. A 

partic i p a n t can withdr a w from a cons pi r a c y only by “(1) disavow i n g the 

unlaw f u l goal of the consp i r a c y; (2) affirma t i v e l y actin g to defeat the 

purpo s e of the consp i r a c y; or (3) taki ng defin i t e, decisi v e, and positi v e 

steps to disas s o c i a t e himse l f from the consp i r a c y.” United States v. 

Kilby , 443 F.3d 1135, 1139 (9th Cir. 2006), quoting United States v. Fox , 
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indivi d u a l may not be held liabl e fo r corpor a t e violat i o n s of the Act. 

Appell a n t ’ s Br. 34.  

This argum e n t fails becau s e the EFTA assig n s enfor c e m e n t of its 

requi r e m e n t s to the FTC, and st ates that “a violat i o n of any 

requir e m e n t impose d under [the EFTA ] shall be deeme d a viola t i o n [of 

the FTC Act].” 15 U.S. § 1693o(c). An  indivi d u a l there f o r e may be held 

liable for corpor a t e EFTA violat i o n s  so long as the stand a r d for 

indivi d u a l liabil i t y for corpor a t e violat i o n s of the FTC Act is met. Here, 

there is no genui n e dispu t e as to Kimoto’ s control of Vertek, nor his 

partici p a t i o n in its creatio n of 
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Conclusion 

T h e judgme n t of the distri c t court should be affirm e d.  

 
 
 
 
Decemb e r 6, 2013 

Respect f u l l y submi t t e d, 
 
 
s/Theodo r e (Jack) Metzle r    
Jonath a n E. Nuecht e r l e i n 
  General Counsel 
John F. Daly 
  Deputy General Counsel 
T h e o d o r e (Jack) Metzler 
  Attorney 
B u r k e Kappl e r 
  Attorney 
Federal Trade Co mmiss io n 
600 Pennsyl v a n i a Ave. N.W. 
Washin g t o n, D.C. 20580 
(202) 326-3502 
(202) 326-2477 (fax) 



 

- 59 - 

600 Pennsyl v a n i a Ave. N.W. 
Washin g t o n, D.C. 20580 
(202) 326-3502 
(202) 326-2477 (fax) 
tmetzl e r @ f t c.gov 

 



 

 

 
Certificate of Service 

 
 I certify that the foregoi n g was filed using the Court’ s Appell a t e 
CM-ECF System on Decemb e r 6, 2013. All counse l of record are 
regist e r e d CM-ECF users, and serv ic e will be accomp l i s h e d by the CM-
ECF syst em. 
 
Decemb e r 6, 2013   s/Theodo r e (Jack) Metzle r  

Theodo r e (Jack) Metzler 
  Attorney 
Federal Trade Co mmiss io n 
600 Pennsyl v a n i a Ave. N.W. 
Washin g t o n, D.C. 20580 
(202) 326-3502 
(202) 326-2477 (fax) 
tmetzl e r @ f t c.gov 
 

  



 

 

Certificate of Compliance 
 
 I, Theodor e (Jack) Metzler, cert if y that the fore go i n g compli e s 
with the type-volume limita t i o n of Fe dera l Rule of Appell a t e Proced ur e 
32(a)(7)(B) in that it contai n s 11,258 words. 
 
D e c e m b e r 6, 2013   s/Theodo r e (Jack) Metzle r   

Theodor e (Jack) Metzler 
  Attorney 
Federal Trade Co mmiss io n 
600 Pennsyl v a n i a Ave. N.W. 
Washin g t o n, D.C. 20580 
(202) 326-3502 
(202) 326-2477 (fax) 
tmetzl e r @ f t c.gov 
 

 
 
 



I,                                                                      , certify that this brief is identical to 
the version submitted electronically on [date]                                 . 

(attach this certificate to the end of each paper copy brief)

CERTIFICATE FOR BRIEF IN PAPER FORMAT 

9th Circuit Case Number(s):

Signature

Date

(either manual signature or "s/" plus typed name is acceptable)

Dec 6, 2013


