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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

FEDERAL TRADE COMMISSION, 

PLAINTIFF,

VS.

QUALCOMM INCORPORATED, A 
DELAWARE CORPORATION,

DEFENDANT.
                             

)
)
)
)
)
)
)
)
)
)
)
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NEEDLESS TO SAY, THOSE CUSTOMERS DISAGREE.  NOT A SINGLE 

THIRD PARTY HAS COME TO
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MONOPOLIST TEST, A STANDARD TOOL USED BY ANTITRUST ECONOMISTS 

TO DEFINE MARKETS, AND PROFESSOR SHAPIRO EXPLAINED THAT THESE 

MARKETS, GLOBAL MARKETS FOR CDMA AND PREMIUM LTE CHIPS SATISFY 

THAT TEST. 

DR. CHIPTY AGREES THAT THE HYPOTHETICAL MONOPOLIST TEST IS 

A REASONABLE APPROACH TO DEFINING A MARKET, BUT SHE DIDN'T 

APPLY IT AND SHE DIDN'T ARGUE WITH THE WAY PROFESSOR SHAPIRO 

APPLIED IT. 

DR. CHIPTY QUIBBLED AT THE MARGINS.  SHE ARGUED THAT 

PREMIUM LTE COULD BE DEFINED TO INCLUDE MORE OR DIFFERENT 

CHIPS. 

BUT DR. CHIPTY AGREES THAT THERE IS COMPETITION FOR 

PREMIUM SOCKETS THAT IS DISTINCT FROM COMPETITION FOR LOWER 

TIER SOCKETS.  SHE AFFIRMATIVELY TESTIFIED ABOUT THAT MARKET.  

SHE JUST DIDN'T DEFINE IT. 

AND THE OTHER SET OF TOOLS USED TO DEFINE RELEVANT MARKETS 

ARE THE SO-CALLED BROWN SHOE FACTORS TAKEN FROM THE SUPREME 

COURT CASE.  HERE THESE FACTORS CONFIRM THAT THERE ARE RELEVANT 

GLOBAL MARKETS FOR CDMA MODEM CHIPS AND PREMIUM LTE MODEM 

CHIPS.  INDUSTRY PARTICIPANTS, INCLUDING QUALCOMM, RECOGNIZED 

DISTINCT CDMA AND PREMIUM LTE MODEM CHIP MARKETS AND DISTINCT 

PRICING, COMPETITORS AND COMPETITIVE CONDITIONS FOR THESE 

MARKETS.  

UNDER THE CASE LAW, MARKET P MARKETS N  COMPETITION  P    
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IN JANUARY OF 2018, JUST BEFORE THE CLOSE OF DISCOVERY, 

QUALCOMM ENTERED INTO AN AMENDED LICENSE AGREEMENT WITH 

SAMSUNG.  QUALCOMM HAS SUGGESTED THAT THE EVIDENCE SHOWS THAT 

THIS AGREEMENT WAS UNAFFECTED BY QUALCOMM'S CHIP MARKET POWER. 

BUT THE EVIDENCE IS CLEAR THAT THE AGREEMENT INVOLVED 

SUBSTANTIAL INCENTIVE FUNDS PAID BY QUALCOMM TO SAMSUNG, 

INCLUDING FUNDS TIED TO SAMSUNG'S USE OF QUALCOMM'S MODEM 

CHIPS. 

NOW, QUALCOMM'S ALEX ROGERS, WHO WAS HERE LAST WEEK, 

CLAIMED NOT TO KNOW ANYTHING ABOUT A NUMBER OF THE 

QUALCOMM/SAMSUNG AGREEMENTS THAT WERE ENTERED AT THE SAME TIME. 

BUT WHETHER HE REMEMBERS THEM OR NOT, THESE AGREEMENTS 

EXIST.  SOME ARE ADMITTED INTO EVIDENCE IN THIS CASE AND 

THEY'VE BEEN ANNOUNCED PUBLICLY. 

SO QUALCOMM RAISES RIVALS' COST THROUGH NO LICENSE, NO 

CHIPS AND IT BUTTRESSES THAT THROUGH THE USE OF INCENTIVE 

FUNDS. 

AND QUALCOMM HAS ALSO REFUSED TO LICENSE ITS STANDARD 

ESSENTIAL PATENTS TO ITS COMPETITORS, AND IT IS UNDISPUTED THAT 

RIVALS HAVE ASKED FOR LICENSES AND THAT QUALCOMM HAS REFUSED. 

AS YOUR HONOR RULED ON SUMMARY JUDGMENT, QUALCOMM'S FRAND 

COMMITMENTS TO TIA AND ATIS REQUIRE LICENSING RIVAL MODEM CHIP 

SUPPLIERS, AND THAT REQUIREMENT WAS PART OF THE BARGAIN THAT 

QUALCOMM MADE TO EXPAND THE MARKET FOR ITS TECHNOLOGY AND FOR 

ITS PRODUCTS. 
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NOW, QUALCOMM'S REFUSAL TO LICENSE RIVALS IS NOT REQUIRED 

BY FRAND OR COMMON IN THE INDUSTRY.  INSTEAD, QUALCOMM CHOSE 

THIS BUSINESS MODEL BECAUSE IT DETERMINED THAT LICENSING ONLY 

AT THE HANDSET LEVEL LED TO S S  S  S  T E  NSTEAD  ALCOMM  DUSTRY THIS  THIS  THIS THIS THIS 8 AD THIS  THIS THIS THIS  THIS THIS ¨  AD THIS   THIS THIS    

, T

H

I

S

THIS THIS 
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STEVE MOLLENKOPF PERCEIVED COMPETITIVE THREATS AND HE 

SPECIFICALLY RECOGNIZED 
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EXPLAINED. 

QUALCOMM'S ROYALTIES ARE DISPROPORTIONATE TO THOSE OF 

OTHER SEP LICENSORS AND MANY TIMES HIGHER THAN ANY PLAUSIBLE 

CALCULATION OF A FRAND RATE. 

NOW, MR. LASINSKI EMPLOYED WELL ACCEPTED PORTFOLIO 

VALUATION METHODS.  IN HIS INPUTS INTO THESE ANALYSES, HE 

RELIED ON PORTFOLIO STRENGTH METRICS COMMONLY USED IN THE 

INDUSTRY, INCLUDING BY QUALCOMM. 

HE LOOKED AT DEEMED SEP STUDIES, INCLUDING DEEMED SEP 

STUDIES THAT WERE ACTUALLY CITED BY QUALCOMM IN ITS OWN 

LICENSING NEGOTIATIONS, INCLUDING A DOCUMENT THAT WAS 

INTRODUCED AS CX 7128. 

AND MR. LASINSKI ALSO LOOKED AT APPROVED CONTRIBUTIONS, 

AND THAT'S A METRIC THAT IS FREQUENTLY USED BY LICENSORS AND 

CHRISTINA PETERSSON OF ERICSSON TESTIFIED ABOUT THAT IN THE 

DEPOSITION PLAYED IN TRIAL. 

NOW, MR. LASINSKI EXPLAINED HOW THE METRICS HE RELIED ON 

RELATE TO QUALCOMM'S OWN LICENSING PRACTICES AND INTERNAL 

DOCUMENTS AND USING THOSE METRICS, QUALCOMM'S HUMONGOUS 

ROYALTIES ARE NOWHERE CLOSE TO JUSTIFIED BY ITS PORTFOLIO 

STRENGTH. 

NOW, PROFESSOR SHAPIRO REACHED THE SAME CONCLUSION, THAT 

QUALCOMM'S ROYALTIES ARE SIGNIFICANTLY HIGHER THAN ANY MEASURE 

OF REASONABLE ROYALTIES BY LOOKING AT THE SUBSTANTIAL DIRECT 

EVIDENCE IN THIS CASE OF QUALCOMM'S CONDUCT AND HOW THAT 
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BUT HE MADE UNSUPPORTABLE ASSUMPTIONS ABOUT MARKET POWER.  HE 

ASSUMES THAT IF THE FTC DID NOT BRING A LAWSUIT ABOUT A 

PARTICULAR PRODUCT OR A PARTICULAR TIME PERIOD, THAT THAT MEANS 

THAT CONDITIONS MUST HAVE BEEN COMPETITIVE. 

THERE'S NO BASIS FOR THAT ASSUMPTION. 

HE ALSO USED FAULTY AND INCOMPLETE DATA, EXCLUDED A 

SIGNIFICANT PORTION OF THE MARKET FROM HIS ANALYSIS, AND DID 

REGRESSIONS THAT DIDN'T EVEN TRY TO CONTROL FOR OBVIOUS 

VARIABLES. 

AND THAT'S WHAT THE COURT SHOULD CONSIDER, THE FULL 

PICTURE.  THAT'S WHAT DR. SHAPIRO CONSIDERED, NOT 

COMPARTMENTALIZED PIECES AND UNINFORMATIVE REGRESSIONS. 

AND THE DIRECT EVIDENCE SUPPORTS ANTICOMPETITIVE EFFECTS 

IN THIS CASE.  QUALCOMM'S RIVALS, INCLUDING INTEL AND MEDIATEK 

AND BROADCOM, ALL TESTIFIED THAT QUALCOMM'S LICENSING PRACTICES 

AFFECT THEM PRECISELY AS DR. SHAPIRO PREDICTED. 

AND IF YOU LOOK AT THE TOP RIGHT OF THIS SLIDE, QUALCOMM'S 

OWN DOCUMENTS SHOW THAT IT UNDERSTOOD HOW ITS PRACTICES WOULD 

AFFECT RIVALS.  ITS STRATEGY DOCUMENTS REVEAL A PLAN TO DESTROY 

MEDIATEK'S MARGIN AND PROFIT TO LIMIT ITS ABILITY TO INVEST IN 

3G. 

QUALCOMM'S ROYALTY SURCHARGE IMPLEMENTS EXACTLY THIS TYPE 

OF STRATEGY ACROSS THE ENTIRE INDUSTRY. 

AND QUALCOMM'S CONDUCT HAS HARMED COMPETITION EXACTLY AS 

ONE WOULD EXPECT.  RIVALS HAVE OBTAINED THIN MARGINS, AND 
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INCLUDING THE FREE MOVEMENT OF GOODS THROUGH THE ECONOMY.
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NOW, THERE'S NOTHING WRONG WITH THAT.  BUT QUALCOMM'S 

ASSERTED JUSTIFICATIONS OF NEEDING TO FUND R&D SHOULD BE 

EVALUATED IN THAT CONTEXT. 

FINALLY, QUALCOMM HAS ASSERTED THAT IF IT HAD TO LICENSE 

ITS COMPETITORS, IT WOULD STILL HAVE TO LICENSE TO OEM'S. 

FIRST, IT ISN'T OBVIOUS THAT THIS IS TRUE.  IN THE IRS 

AUDIO, MR. BLECKER CONFIRMED THAT ALL OF QUALCOMM'S STANDARD 

ESSENTIAL PATENTS WERE PRACTICED BY CHIPS.  AND QUALCOMM HAS 

NOT INTRODUCED 
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DOWN.  THE COURT SHOULD PREVENT THAT FROM HAPPENING BY ORDERING

QUALCOMM TO ABANDON ITS ANTICOMPETITIVE POLICIES AND PRACTICES.

THANK YOU, YOUR HONOR.

THE COURT: OKAY. TIME IS 2:26.

ALL RIGHT. LET'S GO AHEAD AND TAKE A TEN MINUTE BREAK 

NOW. THANK YOU.

(RECESS FROM 2:26 P.M. UNTIL 2:38 P.M.)

THE COURT: OKAY. WELCOME BACK. GOOD AFTERNOON.

PLEASE TAKE A SEAT.

OKAY. DO WE HAVE ROOM FOR EVERYONE? IF EVERYONE COULD 

PLEASE SQUEEZE IN AND SIT AS CLOSE TO THE WALL AS POSSIBLE?

THANK YOU.

ALL RIGHT. LET ME KNOW WHEN YOU'RE READY.

THE FTC HAS 9 MINUTES.

OKAY. LET ME KNOW WHEN YOU'RE READY, MR. VAN NEST.

MR. VAN NEST: I WILL, YOUR HONOR. I THINK WE PASSED 

UP BINDERS.

THE COURT: I HAVE IT.

MR. VAN NEST: THERE IT IS. I'M READY TO GO.

THE COURT: ALL RIGHT. 2:38. GO AHEAD, PLEASE.

(MR. VAN NEST GAVE HIS CLOSING ARGUMENT ON BEHALF OF 

QUALCOMM.) 

MR. VAN NEST: GOOD AFTERNOON, YOUR HONOR.

THE EVIDENCE YOU'VE HEARD DURING TRIAL ABOUT WHAT ACTUALLY 

TOOK PLACE IN THE MARKET SIMPLY WILL NOT SUPPORT A FINDING OF 




