
UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

OFFICE OF THE ADMINISTRATIVE LAW JUDGES

In the matter o£

Jerk, LLC, a limited liability company,

Also d/b/a JERK.COM, and

John Fanning,
Individually and as a member of
Jerk, LLC,

Respondents.

DOCKET NO. 9361

PUBLIC

OBJECTION OF RESPONDENT JOHN FANNING
TO MOTION TO SUPPLEMENT RECORD ON

MOTION FOR SUMMARY DECISION

In another "gotcha" filing, Complaint Counsel claims victory on summary decision

because Respondent John Fanning ("Mr. Fanning") inadvertently failed to respond to a second

request for admissions apparently served on November 4, 2014. Without any prior notice,

Complaint Counsel sprung the default trap. The gamesmanship must end at some point. The

motion to supplement should be denied, and Mr. Fanning should be permitted to remedy the

oversight by serving answers to the admissions late. In further response and opposition, Mr.

Fanning states as follows:

1. Complaint Counsel cites no basis in the rules for "supplementing" the summary

decision record. Complaint Counsel had ample opportunity to file all pleadings, and the so-

called supplemental record must be stricken. Complaint Counsel merely seeks to re-argue the

pending motion. Complaint Counsel's proclamation that a "new evidentiary development

emerged" to support the contention that newly discovered evidence exists is false. Mr. Fanning
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has not made any admissions, and Complaint Counsel knows it. Moreover, Complaint Counsel

consistently ignores that all inferences to be drawn in favor of Mr. Fanning on summary

decision. The mere technical failure to provide responses does not prove the case. Complaint

Counsel consistently has demonstrated an all-out effort to avoid the merits, because the claims

asserted are unlawful and violate the Commission's regulatory authority. Complaint Counsel

should not be permitted to win on claims that lack legal merit solely by conjuring a default.

2. Even more disappointing is the tack taken by Complaint Counsel. Mr. Fanning

has aggressively defended the case throughout. Mr. Fanning did not ignore the requests. The

failure to respond was obviously an oversight. To suggest that Mr. Fanning intentionally refused

to respond to admissions and risk a default is preposterous. The admissions were apparently

served via email around 5:00 PM on November 4, 2014 by Ms. Burke. November 4, 2014 was
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3. Complaint Counsel has not been prejudiced in the least. The contention that the

admissions must be accepted 



admissions, if deemed admitted which would be unjust under the circumstances, only go to

Complaint Counsel's argument that Mr. Fanning maintained "control" over Jerk, LLC and is

therefore personally liable for the conduct of the company. Mr. Fanning has already addressed

these contentions and theories in his opposition to sLUilmary decision, both in the arguments

presented and the Affidavit on file. At best, to the extent the deemed-admitted admissions

conflict with prior testimony and evidence presented, they establish a factual dispute that

absolutely 
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One electronic copy per the prior order to:

Maria Crimi Speth
Jaburg &Wilk, P.C.
3200 N. Central Ave., Suite 2000
Phoenix, AZ 85012
mcs ~j aburgwilk. coin

Peter F. Carr. II
Peter F. Carr, II
ECKERT, SEAMANS, CHERIN & MELLOTT, LLC

Two International Place, 16th Floor
Boston, MA 02110
617.342.6800
617.342.6899 (FAX)

Dated: November 26, 2014
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It's due November 12ti' The Coi~linission would then have 45-days to issue an order. An 


