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RECORD REFERENCES & ABBREVIATIONS

Opp. — Complaint Counsel’s Opposition to Respondent’s Application for Stay
App. — Respondent’s Application for Stay Pending Judicial Review
Oral Arg. Tr. — Transcript of Oral Argument before the Commission
ALJ Oral Arg. Tr. — Transcript of Oral argument before the ALJ
Opin. — The Commission’s Opinion

Dissent — Commissioner Ohlhausen’s Dissent

ALJID — Initial Decision of the Administrative Law Judge

ALJFF —The Administrative Law Judge’s Findings of Fact

CCX — Complaint Counsel’s Exhibit

RX — Respondent’s Exhibit

JX —Joint Exhibit

Tr. — Transcript of
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RRCCFF — Respondent’s Reply to Complaint Counsel's Proposed Findings of Fact

“ECM Plastic” — A plastic properly manufactured through heat molding to contain ECM’s
proprietary additive equally dispersed through the plastic, which additive causes plastics to
biodegrade

“Biodegradable Clan” - ECM'’s claim that ECM Plastic is biodegradable and/or that tests prove
that ECM Plastic is biodegradable

“Rate Claim” -ECM’s claim that ECM Plastic is biodegradable in 9 months to 5 years and/or
that tests prove that ECM Plastic is biodegradable in 9 months to 5 years

“One Year Rule” — Statement in the Green Guide, 16 CFR § 260.8(c), stating that “[i]t is
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INTRODUCTION

ECM has satisfied the elements for a Stay contained in Commission preckdierst
established the case to be complex, involving several novel bases for decision, which invite
alternative conclusionsThosenovel basesclude the Commission’s holdirigatextrinsic
evidence from dsignificant minority” constitutess a standlone basis for deemirgjaim
interpretatiorreasonable See Ohlhausen Dissent, at 9 (“The FTC has never used extrinsic
evidence of asignificant minority as a stan@lone basis to determine that a claim interpretation
is reasonable”) For the first time, and contrary to its Green Guides, the Commission has
established an arbitrary and unscientific standard as a condition precedent for use of the term
biodegradable in commerce: That the product in question must break down into elements in
nature within five years after customary disposalan unprecedented fashion, hemmission
hasignored numerourelevant facts in the ALJ’s Initial Decision thegablish theECM
products effectiveness, doing so without reasoned explanation for deviation from the Initial
Decision The Commission has ignored the constitutional standards that apply to prospective
speech bans on commercs@eectthat is, at worst, only potentially misleadinijloreover,
because the Order prohibE€M from marketingts sole product,rmaadditive that accelerates
biodegradation of conventional plasti€CM faces financial ruin. The absence of any evidence
of actual consumer injuryoenbined with the fact thatompetent and reliable scientific evidence
confirms thateCM’s product accelerates biodegradation, thus redounding to the benefit of the
environment and to the methane gas collection program in landfills, constitute publistintere
factors strongly favoring imposition of a stagll parties involved, including ECM, consumers
generally, industry regulatees, and the Commission, benefit from having the Circuit Court’s

decision on theubstantial legal and constitutional issues thisdeECM’s forthcoming appeal
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yet another strong public interest factor favoring grant of aistpgeservation of the status quo
ante.

APPROPRIATE STANDARD FOR GRANTING A STAY

Complaint Counsel argubat a stay is only appropriate where a movant shows “serious
guestions going to the merits.” Opp. At 2 (quoting Mich. Coal. Of Radioactive Material Users,
Inc. v. Grierpentrog, 945 F.2d 150, 153-54 (6th Cir. 1991)). That is not the legal standard.
Michigan Coalition, cited by Complaint Counsel, is a decision concestaygofa district court
order, not an administrative orddd. at 152. That Courtn granting the stay, held that “a
movant need not always establish a high probability of success on the merits.” Id. at 153, 156.
Regardless, in the administrative context, “likelihood of success on the merits” is not measured

by whether
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factual findings. Opp. at 4—6 (stating that “a circuit court will only set aside the Commission’s
factual findings if substantial evidence does not support them”) (citation omitted). To the

contrary, ECM ggues not only, under the judicial standard, that the Decision is likely to be






Docket No. 9358 PUBLIC DOCUMENT



Docket No. 9358 PUBLIC DOCUMENT

Counsel proved that the ECM Additive does not work. The Commission insteatitstdtét is

as likely that the ECM Additive has no meaningful effect on the biodegradation of plastic
products as that it does.” Opin. at 47. Without meeting its burden of proving the ECM Additive
inefficacious, the Commission cannot ban the claim that ECM Plastics are intrinsically
biodegradableas that claim is truthful, constitutionally protected commercial speddte
Commissiomevertheless usés findings of &ct on consumer impression to impose an effective
ban on ECM use of hiodegradable claim. A stay is therefore appropriate to allow the court of
appeals to determine whether that outright ban is constituteverh assuming the

Commission’s findings are supported by substantial evidence.

B. A Stay Is Warranted because Tis Is the First Time the Commission Used the
Significant Minority Exception to Find a Claim Interpretation Reasonable

Even if the Commission’s findings are supported by substantial evidence (they aee not)
stay is warranted to preserve the status quo ante while the U.S. Court of Appeals determines
whether the Commissi@choice of decision in deviation from the Initial Decision and the
dissent of Commissioner Ohlhausen was a lawful choice. Commissioner Ohlhausen explained
thatthis is the first time that the Commission has ever “relied solely on the significant minority
exception to find an ad interpretation reasonable.” Dissent at 9. The Commission failed to
consider evidencemowhether that interpretation is scientifically suppartedtead presuming
only its preferred interpretatiaof “biodegradable” reasonablelsly because it was presumably
held by a Significantminority” of consumers. Opin. at 33. The Commission should not be able
to conclude that an interpretation is reasonable sbkdpuse some undefined minority of
consumers may interpret the claim in a certain way. See Dissent at 9 (the significant minority
exception “does not mean that a claim is necessarily reasonable simply if held by a ‘significant

minority’ (as low as 10%) of consumers”). Under the Commission’s logic, if a significant
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implications of the government’s arguments’ when camtied with such new conceptions of

federal power.” Id(quoting U.S. v. Lopeb14 U.S. 549, 564 (1995)).

11
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allowed in reliance on claim qualifications rather than censordhiptaker v. Thompson, 248 F.
Supp. 2d 1, 9 (D.D.C. 2002) (citing re RM.J., 455 U.S. 191, 2013 (1982)).

Before the Commission can ban prospective speech it must meet its burden under Central
Hudson. See CérHudson Gas & Elec. Corp. v. Pub. Serv. Comm'n, 447 U.S. 557, 561-70
(1980). The Commission attempted to ignore the Central Hudsobytéisiding that ECM’s
“biodegradable” claim is inherently misleading, and therefore not protected by the First
Amendment. Opin. at 56. No federal court has ever determined that a scientifically proven
claim is inherently misleading because a significant minority of consumers misunderstand the
claim. “If there is any likelihood that ‘truthful and nonmisleading expression will be snared
along with deceptive commercial, the State must satisfy the remainder of the Central Hudson by
demastrating that its restriction serves a substantial state interest and is designed in a reasonable
way to accomplish that endW. States Med. Ctr. v. Shalala, 69 F. Supp. 2d 1288, 1301 (D.

Nev. 1999), rev’d on other ground®83 F.3d 1090 (9th Cir. 2001). The term “biodegradable”

is, at worst, only potentially misleadiagdprotected by the First Amendment, as the

Commission admits thaualifications can “prevent ECM'’s prior unqualified claims from being
misleading . . ..” Opin. at 57; see also R.M.J., 455 U.S. at 203 (potentially misleading speech is
misleading speech that can be remedied by “a requirement of disclaimers or explanation”).

Instead of applying the Central Hudson test to find a required disclaimer for ECM’s

12
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claim. App.
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U.S. at
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disagreement by the FTC ALJ is cause to Stay the Order umttuét court passes on the

significant factual and legal issues raised. Indeed, the ALJ’'s 323 page opinion largely favored
ECM. The ALJ devoted only about 6 pages of content concerning ECM’s expressed rate claim
which ECM has long abandoned. ALJFF 11 248}, 697-708; AUD at 175-78, 245-46. The
Commission’s decision overturned almost the entirety of the ALJ’s remaining 317 pages. The
palpable risk of a constitutional deprivation raises a significant prospect of public harm. See
App. at 31-35.

E. Immediate Implementation of theOrder | s not Requiredto Protect Consumersand
the Public Interest

Complaint Counsel argue that “[t]here is every reason to believe that absent the
Commission’s Order, ECM will continue along the same path” of maldegéptive claims.”
Opp. At 9. Complaint Counsel again ignore the declaration of Robert Sinclair, ECM’s President,

which states that

17
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... I'm listening to you and I'm applying conon sense here. And there are
two sides to this case. There’s not just the government. There’s a respondent
here. And we're still a free country.

See Chappell, Tr. at 39-
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