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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

Impax Laboratories, Inc.,
a corporation,

Respondent.

)
)
)
)
) DOCKET NO. 9373
)
)

ORDER GRANTING IN PART AND DENYING IN PART
COMPLAINT COUNSEL'S MOTION ON ADVERSE WITNESSES

On October 4, 2017, Federal Trade Commission ("FTC")Complaint Counsel filed a
Motion to Designate Current and Former Employees of Respondent and of Third Party Endo
Pharmaceuticals, Inc. as Adverse to Complaint Counsel ("Motion" ). Respondent Impax
Laboratories, Inc. ("Respondent" or "Impax") filed an opposition to the Motion on October 10,
2017 ("Opposition" ). As set forth below, the Motion is GRANTED IN PART and DENIED IN
PART.

Complaint Counsel moves pursuant to FTC Rule 3.41(d) for adverse witness
designations, and permission to use leading questions, with respect to (I) certain current and
former employees of Impax

Impax
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may justify." Opposition at 7 n.16. Respondent



party. Under Rule 3.41(d), Respondent argues, unless the witness is an adverse party, or an
employee or agent of the adverse party, adverse witness designation must be based upon the
witness'ppearing "to be hostile, unwilling, or evasive." 16 C.F.R. (2 3.41(d). Moreover,
Respondent states, Endo is not a named party in this case, having settled with the FTC before the
Complaint was issued, and Impax and Endo have no joint defense or common interest
relationship in the instant case. Respondent argues that, under these circumstances, any
determination as to whether the Endo witnesses are adverse to Complaint Counsel must await
trial, and be based upon whether the witnesses appear "hostile, unwilling or evasive" on the
witness stand. In addition, Respondent argues, it is premature to decide whether and to what
extent Impax may pose leading questions to Mr. Bingol or Mr. Cuca because, if these witnesses
appear hostile, unwilling, or evasive under questioning by Respondent, Respondent may then
properly seek permission to ask leading questions pursuant to Rule 3.41(d).
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Accordingly, for all the foregoing reasons, the Motion is
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