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respondent that may affect compliance obligations arising out of this 
order. 

Commissioner Azcuenaga dissenting. 

APPENDIX A 

Announcement 

Dell Computer Corporation has entered into a consent agreement 
with the Federal Trade Commission. Pursuant to this consent 
agreement, the Commission issued an order on [Date] that prohibits 
Dell from enforcing its United States patent number 5,036,481 
against any company for such company's use of the Video Electronics 
Standards Association's VL-bus standard. 

For more specific information, please refer to the FTC order 
itself, a copy mo675 0uch 
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VESA's strong preference for adopting standards that do not include 
proprietary technology. 

This case involved the standard for VL-bus, a mechanism to 
transfer instructions between a computer's central processing unit and 
its peripherals. During the standard-setting process, VESA asked its 
members to certify whether they had any patents, trademarks, or 
copyrights that conflicted with the proposed VL-bus standard; Dell 
certified that it had no such intellectual property rights. I After VESA 
adopted the standard-- based, in part, on Dell's certification-- Dell 
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properly to disclose the existence of those patents.4 In this case, Dell 
is precluded from enforcing the patent only against those 
implementing the relevant standard.5 

Some of those who commented on the Agreement Containing 
Consent Order suggested that this matter expresses an endorsement 
of certain types of standards (i.e., those including only non­
proprietary technology versus those including proprietary 
technology) or of a certain form of standard-setting process. On the 
contrary, the Commission's enforcement action does not address, and 
is not intended to address, any of these broader issues. 

Other commenters asked whether the Commission intended to 
signal that there is a general duty to search for patents when a firm 
engages in a standard-setting process. The relief in this matter is 
carefully limited to the facts of the case. Specifically, VESA's 
affirmative disclosure requirement creates an expectation-by its 
members that each will act in good faith to identify and disclose 
conflicting intellectual property rights. Other standard-setting 
organizations may have different procedures that do not create such 
an expectation on the part of their members.6 Consequently, the 
relief in this case should not be read to impose a general duty to 
search. 

Others suggested that the theory supporting this enforcement 
action could impose liability for an unknowing (or "inadvertent") 
failure to disclose patent rights. Again, the Commission's 
enforcement action is limited to the facts of this case, in which there 
is reason to believe that Dell's failure to disclose the patent was not 

4 
See, e.g., Potter Instrument Co., Inc. v. Storage Technology Corp., 641 F.2d 190 (4th Cir.), cert. 

denied, 454 U.S. 832 (1981); Wang Laboratories Inc. v. Mitsubishi Electronics America Inc., 29 
U.S.P.Q.2d 1481 (C.D. Cal. 1993); Stambler v. Diebold, Inc., 11 U.S.P.Q.2d 1709, 1715 (E.D.N.Y. 
1988), affd, 878 F.2d 1445 (Fed. Cir. 1989). 

5 
The dissent seems to suggest that relief should be limited to those firms that relied on Dell's 

certification. Dissenting statement at 13. The equitable estoppel doctrine, which st:t:ks to remedy harm 
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inadvertent. The order should not be read to create a general rule that 
inadvertence in the standard-setting . process provides a basis for 
enforcement action. Nor does this enforcement action contain a 
general suggestion that standard-setting bodies should impose a duty 
to disclose. 

Finally, some commenters suggested that private litigation is 
sufficient to address this type of controversy. Al~hough there has 
been private litigation for failure to disclose patent rights under 
equitable estoppel theories, enforcement of Section 5 of the Federal 
Trade Commission Act also serves an important role in this type of 
case, where there is a likelihood of consumer harm. Moreover, bodies 


