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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES

Pursuant to D.C. Cir. R. 28(a)(1), Boehringer Ingelheim Pharmaceuticals,
Inc. hereby submits the following information:

1. Parties and Amici. Except for the following, all parties, intervenors,
and amici appearing before the district court and in this Court are listed in the Brief
of the Federal Trade Commission (Dkt. 1668068):

a. Amici Chamber of Commerce of the United States of America and
Association of Corporate Counsel.

Pursuant to Fed. R. App. P. 26.1, D.C. Cir. R. 26.1, and D.C. Cir. R.
28(a)(1)(A), Boehringer Ingelheim Pharmaceuticals, Inc. is a wholly-owned
subsidiary of Boehringer Ingelheim Corporation. Boehringer Ingelheim USA
Corporation, directly or indirectly, owns Boehringer Ingelheim Corporation.
Neither Boehringer Ingelheim Pharmaceuticals, Inc., Boehringer Ingelheim
Corporation, nor Boehringer Ingelheim USA Corporation issues shares or debt
securities to the public.

2. Rulings Under Review. References to the rulings at issue appear in

the Brief of the Federal Trade Commission.



USCA Case #16-5356  Document #1677088 Filed: 05/26/2017 Page 3 of 78

TABLE OF CONTENTS
PAGE
INTRODUCTION ..ottt sttt sta e e eneeane e 1
JURISDICTIONAL STATEMENT ..ot 4
STATEMENT OF ISSUES ......ooi oottt 4
STATEMENT OF THE CASE AND FACTS ...cooiieeeee e 4
A.  The Patent Litigation Settlements ..........cccceveiieiiiniiei e, 4
B.  The Documents At Issue On Appeal........ccccccvvvieiieiieeniese e, 9
C. The FTC’s Subpoena Enforcement ACtion ........c.cccceevvevveviesnennnnnn, 14
D.  Magistrate Judge Facciola’s Privilege RUliNg ..........ccooceviiiiiininnnn, 17
E.  The FTC’s First Appeal (Boehringer ) .......cccccooevviiivivieiie e 20
F. REMANG.......eoieiie e 25
1. Ex parte Declaration ............cccceevveiieiiecie e 26
2. WOrk-Product RUIINGS ......coiiiiiiiie s 27
3. Attorney-Client Privilege RUIINGS .......ccovviiiiiiiiiiiieiieeen, 29
SUMMARY OF ARGUMENT ...ttt 33
STANDARD OF REVIEW .....ooiiiiiciestee st 35
ARGUMENT ..ottt et e st e e s reenaeaneenteeneenreenees 36
RESPONSE TO THE FTC’S APPEAL ....coeiiee et 36
l. THE DISTRICT COURT’S ATTORNEY-CLIENT PRIVILEGE
RULINGS ARE CORRECT ....coioiieeereee e 36
A. The FTC’s Attempt To Draw A False Dichotomy Between
“Business” And “Legal” Purpose Is Contrary To In Re Kellogg....... 36
B. A Significant Purpose Of The Communications At Issue Was
To Give Or Receive Legal AdVICE........cccccevcivevieiie e 42
1. The Communications Were Made To Ms. Persky In Her
Capacity AS A LAWYET .....cccveiiieeiie et 42

2. A Significant Purpose Of The Communications Was
Obtaining Or Giving Legal AdVICe ........ccceevveeiiiciiiecie i 46



USCA Case #16-5356 = Document #1677088 Filed: 05/26/2017  Page 4 of 78



USCA Case #16-5356  Document #1677088 Filed: 05/26/2017 Page 5 of 78

TABLE OF AUTHORITIES
CASES PAGE
Alexander v. FBI,
192 F.R.D. 12 (D.D.C. 2000) ....cueeeitieeitieeiiee ettt et srre e snre e sneesnnee s 58

Almaguer v. Chicago, R.I. & P. R.R. Co.,
55 F.R.D. 147 (D. NED. 1972) ....ee ettt 63

American Immigration Council v. U.S. Dep’t of Homeland Security,
950 F. Supp. 2d 221 (D.D.C. 2013) ...ccuiiieiieiieiieeiecteese e 57, 58

Awad v. Obama,
608 F.3d 1 (D.C. Cir. 2010) ....ccuiiieiiieieieeire et ee ettt 35

Belcher v. Bassett Furniture Indus., Inc.,
588 F.2d 904 (4th Cir. 1978) ....ccveeiiecieee et 62

Beloit Liquidating Trust v. Century Indemnity Co.,
No. 02 C 50037, 2003 WL 355743 (N.D. Ill. Feb. 13, 2003) .......cccceevrrvrrrvrenne 54

Boca Investerings P’ship v. United States,
314 F.3d 625 (D.C. Cir. 2003) .....ccueiieieiiesireiesieeiesee e seeseeaesae e seesreeeesnens 35

Boehringer Ingelheim Int’l GmbH v. Barr Labs., Inc.,
562 F. Supp. 2d 619 (D. Del. 2008)........cccoiiiiiiiieiieie e 6

Boehringer Ingelheim Int’l GmbH v. Barr Labs., Inc.,
592 F.3d 1340 (Fed. Cir.), reh’g denied, 603 F.3d 1359 (Fed. Cir.
2000) et b bbbt b et nerene e 6

Bradley v. Wal-Mart Stores, Inc.,
196 F.R.D. 557 (E.D. MO0. 2000) .....ccccruirierieriisiiiiiseeieiesiese e sie e sneeeaeseeseenees 63

Concord Boat Corp. v. Brunswick Corp.,
No. LR-C-93-782, 1997 WL 34854479 (E.D. Ark. June 13, 1997)........cccuen.e. 53

*Authorities on which we chiefly rely are marked with asterisks






USCA Case #16-5356  Document #1677088 Filed: 05/26/2017 Page 7 of 78

In re Grand Jury,

475 F.3d 1299 (D.C. Cir. 2007) ....ciiiiie e ciee ettt 40
*In re Kellogg Brown & Root, Inc.,

756 F.3d 754 (D.C. Cir. 2014)................. 3,29, 31, 33, 37, 38, 39, 40, 41, 46, 49
In re Lindsey,

158 F.3d 1263 (D.C. Cir. 1998) (per CUMam) ........cceriurriurrirrerereseeseesieaneeeseeenns 42
In re Miller,

438 F.3d 1141 (D.C. Cir. 2006) .....cccciuiiirieiiieiiie e eieesree st re e sree e 57
In re Sealed Case,

737 F.2d 94 (D.C. Cir. 1984) .....ei et 40, 41
In re Sealed Case,

124 F.3d 230 (D.C. Cir. 1997) ...ciiii it 52
In re Sealed Case,

146 F.3d 881 (D.C. Cir. 1998) ....cceiiiieii ettt 35
K.W. Muth Co. v. Bing-Lear Mfg. Group, L.L.C.,

219 F.R.D. 554 (E.D. Mich. 2003) ......cccccoiiiiiieiiecie e 62, 63

King Drug Co. of Florence, Inc. v. Cephalon, Inc.,
No. 2:06-cv-1797, 2011 WL 2623306 (E.D. Pa. July 5, 2011).....c.cccvevvrrnrnnee. 49






USCA Case #16-5356  Document #1677088 Filed: 05/26/2017 Page 9 of 78

OTHER AUTHORITIES

Andrew Pollack and Chad Bray, Maker of Addyi ‘Female Viagra’
Drug, Being Sold to Valeant for $1 Billion, N.Y. Times, Aug. 20,

0 T OSSR 8
Note, The Work Product Doctrine: Why Have an Ordinary Course of
Business Exception?, 1988 Colum. Bus. L. Rev. 587 (1988) .......c.cccccevvvrvrnee. 59

Fed. R. Civ. P. 26



USCA Case #16-5356  Document #1677088 Filed: 05/26/2017  Page 10 of 78

GLOSSARY OF ABBREVIATIONS

ANDA Abbreviated New Drug Application

Barr




USCA Case #16-5356  Document #1677088 Filed: 05/26/2017  Page 11 of 78

INTRODUCTION

In its zeal to obtain documents as part of a subpoena enforcement action, the
Federal Trade Commission (“FTC”) urges this Court to eviscerate the attorney-
client privilege and further undermine the work-product doctrine as they pertain to
the work of in-house counsel. The FTC is investigating two 2008 patent settlement
agreements that brand-name pharmaceutical manufacturer Boehringer Ingelheim
Pharmaceuticals, Inc. (“Boehringer”) entered into with a manufacturer of generic
drugs who was challenging certain of Boehringer’s patents. The FTC has yet to
take any enforcement action as a result of that investigation. Yet, the FTC has
challenged Boehringer’s privilege claims over hundreds of settlement-related
documents and communications involving Boehringer’s then-General Counsel,
Marla Persky. With a few exceptions, and despite extensive scrutiny, Boehringer’s
privilege claims have been upheld.

The court below protected from disclosure all of Boehringer’s attorney-
client privilege documents at issue in this appeal. That ruling was correct. All of
the communications at issue had a significant purpose of allowing Boehringer’s
then-General Counsel, Marla Persky, to render legal advice. For example, many of
the communications analyze, at Ms. Persky’s request and using the framework she
provided, the likely financial consequences of various settlement options for the

company. This information was critical to Ms. Persky’s ability to advise
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Boehringer regarding which settlement options were both feasible and likely to
withstand antitrust scrutiny.

The FTC fails to acknowledge—much less contradict—the extensive record
evidence establishing that Ms. Persky requested the analyses at issue in her
capacity as an attorney and used them to render settlement advice to her client.
That evidence includes in camera declarations from Ms. Persky and another
attorney involved in the settlement, as well as Ms. Persky’s supplemental
declaration, most of which was filed publicly. The FTC ignores that evidence in
derogation of both reality and its duty of candor, because that evidence precludes a
ruling that the district court committed clear error in its factual findings regarding
the attorney-client privilege. Thus, the Court cannot and should not entertain the
FTC’s argument that Ms. Persky did not act in her capacity as an attorney or did
not render legal advice.

The only argument left, then, is the FTC’s claim that because the analyses at
issue had a “business purpose,” (i.e. ensuring that various settlement options were
economically feasible for the company), they could not have also been created for
“legal purposes.” Accordingly, the FTC argues, to the extent Ms. Persky
considered the analyses as she negotiated settlement, she must have done so in a

purely “business” capacity.
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If accepted, the FTC’s logic would all but eviscerate attorney-client privilege
in the corporate context. And indeed, this Court has already expressly rejected that
view. Because legal and business purposes are often intertwined, privileged
documents can easily serve both business and legal purposes. In re Kellogg Brown
& Root, Inc., 756 F.3d 754 (D.C. Cir. 2014). The district court’s holding on the
attorney-client privilege documents should therefore be affirmed.

However, the district court erroneously ruled that a handful of sample work-
product documents were fact, as opposed to opinion, work product. Because this
Court had previously (and in Boehringer’s view, erroneously) ruled that the FTC
had made a sufficient “substantial need” and “undue hardship” showing, the
district court found that the FTC fell into a narrow exception overcoming
Boehringer’s valid claim of work-product protection over those documents. But

Ms. Persky’s consistent and repeated testimony—which the district court accepted
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JURISDICTIONAL STATEMENT

The jurisdictional statement in the FTC’s opening brief
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The litigation and settlements occurred within the regulatory framework of
the Drug Price Competition and Patent Term Restoration Act, commonly known as
the “Hatch-Waxman Act,” which governs the interaction between patent protection
and generic drugs. Pub. L. No. 98-417, 98 Stat. 1585, as amended, 21 U.S.C.
8355. To obtain FDA approval under Hatch-Waxman, a generic drug
manufacturer must file an Abbreviated New Drug Application (“ANDA”) showing
that the “active ingredient of [its proposed] new drug is the same as that of the
listed [or, pioneer] drug.” 21 U.S.C. 8 355(})(2)(A)(ii)(1). In filing an ANDA, the
generic drug manufacturer relies on the New Drug Application filed by the pioneer
drug manufacturer and receives FDA approval for its generic drug without
undertaking all of the work needed to obtain the initial drug approval.

If the ANDA filer seeks approval prior to the expiration of any listed patent,
it must make a “Paragraph I\VV” certification that the patent “is invalid or . . . will
not be infringed by the manufacture, use, or sale of the [generic] drug.” 21 U.S.C.
8 355(G)(2)(A)(vii). An ANDA filing with a Paragraph IV certification is treated
as an act of infringement under Hatch-Waxman, which then permits the pioneer
drug manufacturer to file a patent infringement suit within 45 days. See 35 U.S.C.
8§ 271(e)(2).

In September 2005, following Barr’s filing of an ANDA with a Paragraph

IV certification, Boehringer filed a suit against Barr for infringement, as relevant
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here, of Boehringer’s U.S. Patent No. 4,886,812 covering the active ingredient in
Mirapex, a drug that treats Parkinson’s disease and restless leg syndrome. This
suit was consolidated with a similar suit that Boehringer filed against Mylan,
another ANDA filer.

In July 2007, following Barr’s filing of another ANDA with a Paragraph 1V
certification, Boehringer filed a second suit against Barr for infringement of
Boehringer’s U.S. Patent No. 6,015,577 covering the composition of Aggrenox, a
drug used to lower the risk of stroke in people who have had a transient ischemic
attack or stroke due to a blood clot.

In June 2008, the U.S. District Court for the District of Delaware held
Boehringer’s patent covering Mirapex invalid. Boehringer Ingelheim Int’l GmbH
v. Barr Labs., Inc., 562 F. Supp. 2d 619 (D. Del. 2008). Following this ruling, in
August 2008, Boehringer and Barr settled, and pursuant to the terms of that
settlement agreement, Barr launched a generic version of Mirapex on January 4,
2010. Boehringer’s litigation against Mylan continued, however, and Boehringer
appealed the court’s ruling to the Federal Circuit. On January 25, 2010, the
Federal Circuit reversed the district court’s decision and upheld the validity and
enforceability of Boehringer’s patent. Boehringer Ingelheim Int’l GmbH v. Barr
Labs., Inc., 592 F.3d 1340 (Fed. Cir.), reh’g denied, 603 F.3d 1359 (Fed. Cir.

2010). The effect of that ruling and the prior settlement is that while Boehringer
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had a valid patent for Mirapex whose term would not expire until October 2010,
Barr was able to enter the market with a generic product in competition with
Boehringer ten months prior to the expiration of the valid patent.

Also in August 2008, Boehringer entered into a separate litigation settlement
agreement with Barr relating to Boehringer’s Aggrenox patent. The Aggrenox
agreement provides for at least 18 months early generic entry by Barr. (JA_ |
Dkt. 37, Ex. 18, at 16-17.) In connection with the Aggrenox settlement,
Boehringer and Duramed, a subsidiary of Barr, entered into a co-promotion
agreement under which Duramed would co-promote Aggrenox to women’s
healthcare professionals. (JA____, Dkt. 37, Ex. 19.)

As part of the co-promotion agreement, Duramed provided sales and
marketing support for Aggrenox and marketed Aggrenox to women’s healthcare
professionals. Boehringer believed that the co-promotion agreement would
provide significant value to the company because it lacked any sales and marketing
infrastructure for marketing products to women’s healthcare professionals, and it
planned to launch Flibanserin, a new branded pharmaceutical product for the
treatment of female hypoactive sexual desire disorder, which would be prescribed
primarily by women’s healthcare professionals. JA__ , Dkt. 37, Ex. 19, at §

3.2(c); JA , Dkt. 37, Ex. 4, Persky Tr. at 58:1-21; JA , Dkt. 37, EX. 6,
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Fonteyne Tr. at 46:5-16." Under the co-promotion agreement, Duramed received
certain payments and sales commissions in exchange for its co-promotion to

women’s healthcare providers. (JA , JA , JA , Dkt. 37, Ex. 19, at 8§

4.1,2.2,1.22,1.23.) The co-promotion agreement is explicitly part of the

Aggrenox Settlement Agreement (JA , JA , Dkt. 37, Ex. 18, at 2, 10), and

by its terms, contingent upon execution of the Settlement Agreement and dismissal
of the Aggrenox litigation, (JA___ , Dkt. 37, Ex. 19, at 2).

In August 2008, Boehringer filed the Mirapex and Aggrenox patent
litigation settlement agreements with the Department of Justice and Federal Trade
Commission (“FTC”), as required by the Medicare Prescription Drug,
Improvement, and Modernization Act of 2003 (“MMA”). Pub. L. No. 108-173,

88 111-1118, 117 Stat. 2071, 2462-64.

! At the time, many expected Flibanserin to be a blockbuster drug. After the
FDA unexpectedly denied approval for the drug in 2010, Boehringer sold it to
Sprout Pharmaceuticals, a company formed for the purpose of acquiring
Flibanserin. Once Sprout Pharmaceuticals obtained FDA approval for Flibanserin
in 2015, it was acquired for $1 billion by Valeant Pharmaceuticals. See, e.g.,
Andrew Pollack and Chad Bray, Maker of Addyi ‘Female Viagra’ Drug, Being
Sold to Valeant for $1 Billion, N.Y. Times, Aug. 20, 2015, at B1, available at
https://www.nytimes.com/2015/08/21/business/dealbook/valeant-pharmaceuticals-
to-buy-sprout-maker-of-addyi-female-viagra-drug.html?_r=0.

8


https://www.nytimes.com/2015/08/21/business/dealbook/valeant-pharmaceuticals
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B.  The Documents At Issue On Appeal

The documents at issue on appeal are (1) financial analyses of the co-
promotion agreement or other settlement options, and (2) financial forecasts of
alternative timelines for generic entry into the market to assess the likely impact of
various litigation scenarios. JA___, Dkt. 101 at 24. They were, for the most part,
created by businesspeople, at counsel’s request, as counsel considered scenarios
and alternatives in the Barr litigation and settlements.?

Marla Persky, the General Counsel of Boehringer when it entered the
settlements with Barr, testified that in her capacity as General Counsel, she was

“primarily responsible for negotiati
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personnel for analyses of the potential financial consequences to the company of
those options. JA , Dkt. 37, EX. 4, Persky Tr. 113:11-116:1, 118:8-23, 120:6-
12, 127:2-15;* ICA , Persky Decl. 11 6, 9-11. Ms. Persky testified that she

requested that information so
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options, which [she] then presented to [her] client to obtain settlement authority.”



USCA Case #16-5356  Document #1677088 Filed: 05/26/2017 Page 22 of 78

Ms. Persky requested the analyses from Paul Fonteyne, then-Executive Vice
President of sales and marketing for branded pharmaceuticals, and Elizabeth
Cochrane, Vice President of Finance—Controlling, who testified that they created
the analyses at the direction of Ms. Persky. JA |, Dkt. 37, Ex. 6, Fonteyne Tr.
42:15-22, 48:1-2, 62:2-9; JA____, Dkt. 37, Ex. 7, Cochrane Tr. 21:6-10.)* Ms.
Persky testified that she informed Mr. Fonteyne and Ms. Cochrane of “the type of

information [she] needed” a
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Occasionally, there was some internal communication among the
businesspeople as they finalized the analyses and attempted to ensure that they
were providing accurate answers to Ms. Persky or other in-house counsel.
Although certain of those drafts were not circulated directly to Ms. Persky, those
documents on their face evidence that the intent of these internal communications
was to provide the information to Ms. Persky that she had requested to assist her in
evaluating settlement options. See, e.g., ICA___, Doc. 617 (contains “privileged
and confidential/prepared at the direction of legal counsel” footer, has page titled
“Legal Summary/Assumptions”); Doc. 902 (cover e-mail and document footer say
“privileged and confidential/prepared at the direction of legal counsel,” document
explicitly references request from legal for analysis).

The FTC also seeks disclosure of certain documents that provide financial

1 documen6the
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establishes that the analysis itself was intended as a confidential communication to
Ms. Persky, and was created at her request to allow her to “evaluat[e] whether the
potential settlements [with Barr] were commercially reasonable and to assist [her]
in evaluating antitrust risk.” JA__, Dkt. 91-2, Supp. Persky Decl. | 17; see also
ICA___, Taylor Decl. pp. 27-28.

C. The FTC’s Subpoena Enforcement Action

On February 9, 2009, the FTC served a subpoena on Boehringer seeking a
variety of documents relating to the Mirapex and Aggrenox settlements. JA
Dkt. 1 at Ex. 3. Not surprisingly, given that they sought internal company
documents relating to settlement of litigation, many of the requests encompassed a
large number of privileged documents.

Boehringer produced over 9,500 documents totaling almost 270,000 pages in
response to the FTC’s subpoena and withheld approximately 2,400 documents
corresponding to over 3,400 privilege log entries. See JA |, Dkt. 37 at 5. As part
of a subpoena enforcement action filed by the FTC, on October 23, 2009, the FTC
subsequently challenged Boehringer’s privilege claims for over 600 privilege log
entries. Id. at 5-6.

The FTC did not raise particularized challenges regarding each disputed
privilege log entry, but instead argued broadly that none of the documents at issue

was privileged. The FTC argued that none of the documents should be afforded

14
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and settlements. Id. Boehringer also argued that the FTC had not shown
substantial need or undue burden for any financial analyses, given that it had all of
the economic information that it needed to make its own analyses. Id. at 2, 21-29.
Boehringer next defended its claims of attorney-client privilege. It argued
that, contrary to the FTC’s claims, it had not claimed privilege over any documents
merely because a lawyer was copied on an otherwise routine business document.
Dkt. 37 at 30. Instead, it claimed privilege over communications that, for example,

specifically requested legal advice from lawyers copied on the e-mail. 1d. at 30-
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created to provide information to in-house counsel to render legal advice. Id. at 9-
10.

Boehringer also discussed a few categories of documents as examples—
including at least eight of the documents at issue in this appeal—and explained
why they were privileged. Id. at 10. For example, some of the documents were
attachments to e-mails sent by attorneys in which the attorney either provided
analysis requested by management or requested input from businesspeople
regarding such analyses. Id. Still others were “litigation updates” that provide on
their face that they were prepared at the direction of counsel and were “privileged
and confidential.” Id. at 10-11. Boehringer explained that all of these documents
“contain information requested by counsel for the purpose of rendering legal
advice, or information from [Boehringer] employees provided for the purpose of
seeking legal advice.” Id. at 11.

D. Magistrate Judge Facciola’s Privilege Ruling

On December 1, 2010, the FTC’s subpoena enforcement action was referred
to Magistrate Judge Facciola for all purposes. Dkt. 53. On March 8, 2011, at a
status hearing before Magistrate Judge Facciola, the court suggested that the
parties agree on a representative sample of documents for an in camera privilege

review. Both sides agreed to the in camera review.

17
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On November 28, 2011, Boehringer submitted a negotiated sample of
privileged documents for in camera review. Boehringer and the FTC agreed on a
list of documents to be submitted as the sample, and Boehringer submitted all of
the agreed documents to the court for review, along with certain documents that in
Boehringer’s view were necessary for context (e.g., a cover e-mail if a sample
document was an e-mail attachment).”

Along with its privileged documents, Boehringer submitted in camera, ex
parte declarations from Ms. Persky and Pamela L. Taylor, a partner at Jones Day,
who represents Boehringer in the FTC’s investigation. ICA__, Persky and
Taylor In Camera Declarations. Both declarations provide document-by-document
information regarding the creation of documents in the sample and an explanation
as to why they were withheld as privileged. The affidavits were submitted in
camera and not served on the FTC because they contain privileged information.
However, the FTC was aware that they were submitted, and did not
contemporaneously object to their in camera or ex parte nature. See JA___, Dkt.

59, Hearing Tr. at 4:23-24, 5:17-18.

> Although the FTC now claims that Boehringer’s claims of attorney-client
privilege have somehow been a “moving target” (FTC Br. at 33, n.12), it conceded
in the district court that all of the claims of privilege now at issue were made
known to both the FTC and Magistrate Judge Facciola before the parties submitted
the in camera sample for review. See JA |, Dkt. 99; JA_ |, Dkt. 101 at 40, n.7.

18
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On September 27, 2012, the district court ruled on Boehringer’s privilege
claims. FTC v. Boehringer Ingelheim Pharms. Inc., 286 F.R.D. 101 (D.D.C.

2012). Magistrate Judge Facciola noted that he had reviewed the documents
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companies intended in settling their suit,” “are not in any way evidence of any
conspiratorial intent to violate the law,” and “cast no light on whether [an]
intendment [to pay Barr not to compete] existed”).

The court, however, noted that Boehringer had withheld emails transmitting
the analyses contained in this category of documents. While the court noted the
emails likely did not contain information beyond their privilege log descriptions, it
ordered that Boehringer review the e-mails and produce any portion of them that
could “be reasonably excised from any indication of opinion work product.” 1d. at
110.

The court next considered the FTC’s argument that certain documents
“circulated principally between executives rather than between attorneys and
executives” and prepared “either . . . during discussions with counsel or as part of
the work performed at counsel’s request” were subject to the attorney-client
privilege. Id. at 111. It concluded that they are, because they “indicate . . . that
they were intended to be confidential communication[s] between the client, BIPI,
and its attorneys.” Id.

E. The FTC’s First Appeal (Boehringer I)
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147 (D.C. Cir. 2015) (hereinafter “Boehringer 1”). The FTC raised many of the
same arguments it had raised in the district court.

In analyzing the appeal, the Court first considered and rejected the FTC’s
argument that materials relating to the co-promotion agreement were not created
“because of” litigation, and therefore did not qualify as work product. The Court
found “no merit in the [FTC’s] proposition that any settlement term that has some
independent economic value to both parties must always be treated as an ordinary
(non-litigation) business transaction for purposes of work product protection.” 1d.
at 150. Accordingly, the Court found no clear error in the district court’s finding
that the co-promotion agreement was “integral to the broader settlement” and, as
such, entitled to work product protection. Id.

The Court also rejected the FTC’s argument that the District Court abused
its discretion by relying on the in camera, ex parte affidavits Boehringer
submitted. The Court ruled that the FTC was “precluded from raising this issue on
appeal” because it had not objected to the affidavits in the district court.

Boehringer |, 778 F.3d at 158 n.5.
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impressions or their views of the case.” Boehringer I, 778 F.3d at 152. The Court
ruled that documents containing attorney mental impressions about “whether the
[settlement] agreements made financial sense” do not reflect such “sharp focus”
because “the only mental impression that can be discerned is counsel’s general
interest in the financials of the deal.” 1d. The Court remanded for the district
court to determine, in the first instance, whether the documents at issue were fact or
opinion work product.

The Court next considered whether the FTC had shown “substantial need”
and “undue hardship” under Federal Rule of Civil Procedure 26(b)(3)(A)(ii) such
that it could overcome fact work-product protection. Id. at 153-156. The Court
concluded that it had, finding that a party seeking fact work product shows
“substantial need” if it “demonstrates that the materials are relevant to the case, the
materials have a unique value apart from those already in the movant’s possession,
and ‘special circumstances’ excuse the movant’s failure to obtain the requested
materials itself.” Boehringer I, 778 F.3d at 155 (quoting Mitchell v. Bass, 252
F.2d 513 (8th Cir. 1958)). Under this standard, no heightened showing of
relevance is needed to show substantial need. Id. at 156. Any document that was
“admissible or could ‘give clues as to the existence or location of relevant facts,’”
is “relevant.” 1d. The Court acknowledged that this definition of “relevance” is

“remarkably similar to the relevance standard under Rule 26(b)(1).” Id. The Court
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possible charges that might be included in a future complaint, and then to
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permitted Boehringer to seek permission to file additional ex parte, in camera
declarations, cautioning Boehringer that such declarations are disfavored. Id.

Boehringer submitted a brief explaining why the financial analyses at issue
are opinion work product, even under the standards the Court articulated in
Boehringer I. JA__, Dkt. 90. It also moved to submit a supplemental declaration
from Marla Persky ex parte and in camera, which the FTC opposed. Boehringer
attached to that motion both a proposed ex parte affidavit and a public, redacted
version of that affidavit. JA__, Dkt. 91.

Magistrate Judge Harvey issued his ruling on September 27, 2016. JA
Dkt. 101.

1. Ex Parte Declaration

The district court first defined the 42 in camera sample documents that fell
within the scope of the appeal. 1d. at 23-24. The court then considered and denied
Boehringer’s motion to submit another ex parte declaration from Ms. Persky, on
the ground that Boehringer “has not shown that the interests at stake in this
litigation are on par with those normally warranting ex parte treatment.” Id. at 23.
The court rejected Boehringer’s arguments that ex parte declarations can be
appropriate in privilege disputes, particularly where, as here, the declaration
explains why and how the documents at issue would reveal attorney mental

Impressions to a party steeped in the complex facts of the case. Id. The court

26



USCA Case #16-5356  Document #1677088 Filed: 05/26/2017  Page 37 of 78

noted that “the business interests implicated in this dispute fall well short of the
types of interests that appropriately deserve ex parte treatment, i.e. national
security and grand jury matters.” Id. at 28-29. Notably, however, the district court
relied upon the public version of Ms. Persky’s declaration when making its work-
product rulings. Id. at 34, 38.

2. Work-Product Rulings

The court then analyzed Boehringer’s work product claims. Id. at 30. It
noted that there was only “one question . . . for the Court to decide [on remand]—
whether the documents at issue constitute fact or opinion work product.” Id.
Based on this Court’s prior ruling, the district court presumed that the FTC had
shown “substantial need” and “undue hardship” sufficient to warrant production of
fact work product. Id.

The court began its analysis by accurately noting Ms. Perksy’s testimony
that she took the “factual analys[e]s of many possible litigation and settlement
outcomes” “and then presented the ones she thought best to her client in order to
frame their settlement strategy.” Id. at 34. In other words, “it was Persky, not any
business executive, who initially determined which factors were important to her in
rendering legal advice to her client about economic desirability and antitrust

exposure of settlement.” 1d. at 33. The district court did not question that
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testimony, but stated that “the charts themselves to not reflect [the] analysis”
subsequently presented to her client. Id. at 34.

Additionally, in the district court’s view, Ms. Persky’s “mere selection of
variables for Boehringer staff to analyze does not rise to the level of reflecting her
mental impressions regarding the case” because a reasonable businessperson might
also use them to analyze the situation. Id. at 34. Accordingly, the district court
reasoned that the analyses did not “reveal[] Persky’s analysis of the legal issues at
hand, even if she used those documents in her ultimate analysis.” Id. at 34-35.

Finally, the district court wrote that although it “decline[d] to admit Persky’s
supplemental, ex parte affidavit as evidence to support Boehringer’s claims of
work product protection,” it had “reviewed it, and the context Persky provides
therein actually undermines rather than strengthens Boehringer’s arguments.” 1d.
at 35. That was because the declaration indicated that Ms. Persky instructed other
employees to perform the analysis using certain variables, and thus “her
involvement in the creation of these documents was merely directory.” Id.

Accordingly, the district court found that the majority of the documents at
issue are fact work product. However, it found that a handful of documents, all e-
mail chains including Boehringer executives and in-house counsel, “reflect the
analysis of both Boehringer staff and attorneys regarding the financial analyses

attached to the e-mails.” Id. at 39. The court found those e-mail strings to be
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opinion work product. The court ordered production of the remaining work
product documents that did not also have a claim of attorney-client privilege. 1d. at
40,

3. Attorney-Client Privilege Rulings

The court next considered Boehringer’s claims of attorney-client privilege.
It noted that “facts collected at counsel’s request for later use in providing legal
advice” are protected under the attorney-client privilege doctrine, if not the work
product doctrine. 1d. at 43. The district court also noted this Court’s “liberal
standard” of attorney-client privilege provides protection over all communications
where “obtaining or providing legal advice was one of the significant purposes” of
the communication. 1d. (quoting Kellogg, 756 F.3d at 756). Boehringer’s
documents satisfied that standard, the district court held. “While Boehringer’s
documents may have had some business purposes, it is equally clear that one of
their significant purposes was to enable Persky and her co-counsel to give
Boehringer legal advice.” 1d.

The court divided the documents into two categories: e-mails and their
attachments. Id. at 43. First, the court analyzed the e-mails, finding that most
were from an attorney to a client, giving legal advice, and thus “easily fall[] within

the attorney-client wheelhouse.” 1d. at 44. The remainder revealed facts
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“transmitted to the attorneys from Boehringer businesspeople which enabled

counsel to give the corporation legal advice,” and was accordingly privileged.
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this case was “even clearer than In re Kellogg or Upjohn, where the investigations
at issue were undertaken prior to any lawsuit being filed.” 1d. at 48 (citing
Kellogg, 756 F.3d at 756; Upjohn Co. v. United States, 449. U.S. 383, 394 (1981)).
By contrast, in this case, “Boehringer’s counsel ordered the creation of these
factual analyses to assist in ongoing litigation.” Id.

The court also expressly declined the FTC’s invitation to deny privilege
protection to the documents because they were created in part for business
purposes. Id. at 48. The court ruled that “withheld documents could bear on
business and legal matters simultaneously.” Id. (citing Boehringer I, 778 F.3d at
150 (“[Clommon sense and practical experience teach that settlement deals
routinely include arrangements that could . . . stand on their own but were
nonetheless crafted for the purpose of settling litigation.” )). Because “one of the
significant purposes of these communications was to report on facts gathered at the
request of Ms. Persky and other Boehringer counsel for the purpose of providing
legal advice” about the settlement, the court ruled that the documents at issue are
privileged. Id. at 48-49.

The court next rejected the FTC’s challenge to privilege designations based

solely on “the sender and recipient” of the documents as “misguided.” 1d. at 49.
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employees who are working together to compile facts for in-house counsel to use
in rendering legal advice to the company.” Id. at 49. That is “precisely what
happened here,” the court found, which was “not surprising . . . given the
complexity of the factual analyses Persky requested.” Id.

The court emphasized that this result is not inconsistent with its work
product finding, because attorney-client privilege protects all communications—
even purely factual communications—between an attorney and client when they
are gathered with at least one significant purpose being the provision of legal

advice to a corporation. Id. at 50. Unlike under the work product doctrine, these
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enable him to give sound and informed advice.” Id. at 50-51 (quoting Upjohn, 449
U.S. at 394).

The FTC appealed the district court’s attorney-client privilege findings.
JA___, Dkt. 107. Boehringer cross-appealed the work-product findings and the
denial of Boehringer’s motion to file an ex parte supplemental declaration of Marla
Persky. JA _, Dkt. 108.

SUMMARY OF ARGUMENT

The FTC insists that the district court should not have protected certain
attorney-client communications between Boehringer businesspeople and its
General Counsel as the company negotiated a series of complex settlement
agreements because those communications were made for “business” and not
“legal” purposes. The FTC seems to believe that those two things are mutually
exclusive. But this Court has made clear that they are not. See Kellogg, 756 F.3d
at 759-60. Thus, the district court correctly kept its focus on whether a significant
purpose of the communications was to request or receive legal advice.

Using that (correct) standard, the district court properly upheld Boehringer’s
claims of attorney-client privilege. All of the record evidence, including the
documents themselves, support the district court’s finding that “a significant

purpose” of the documents at issue was to request or receive legal advice. Ms.
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capacity when she requested and received the communications at issue. There is
also ample support for the district court’s finding that the communications
concerned legal advice relating to the Barr settlement. The district court’s findings
on those scores are amply supported, and certainly not clear error.

Nor has Boehringer waived its valid claims of privilege, as the FTC argues,
because in initial briefing before Magistrate Judge Facciola, Boehringer did not
respond, document-by-document, to the FTC’s vague challenges to hundreds of
Boehringer’s legitimate claims of privilege—claims of which the FTC had ample
notice. The FTC has cited no case law supporting waiver in such circumstances,
and a finding to that effect would only encourage future gamesmanship by parties
who wish to breach privilege. Boehringer’s attorney-client privilege claims should
be upheld.

Although the district court correctly protected the attorney-client privilege
documents, it erred in finding that the documents at issue bearing only a work-
product privilege designation must be produced. The district court ruled that,
because the work product documents do not reflect the actual advice Ms. Persky
gave to her clients, they do not reflect her “mental impressions” concerning the
case and therefore are not opinion work product. That finding is in error even
under the opinion work product standards the Court set forth in its prior opinion in

this case. Additionally, Boehringer preserves its arguments that the standards this
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Court set forth for opinion work product and substantial need are erroneous. Using

the proper standards would require reversal of the district court’s work-product
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ARGUMENT
RESPONSE TO FTC’S APPEAL

l. THE DISTRICT COURT’S ATTORNEY CLIENT PRIVILEGE
RULINGS ARE CORRECT

A. The FTC’s Attempt To Draw A False Dichotomy Between
“Business”” And “Legal” Purpose Is Contrary To In Re Kellogg

Magistrate Judge Harvey correctly ruled that the documents at issue on
appeal are protected from disclosure by the attorney-client privilege. The FTC’s
entire argument to the contrary hinges on one, false assumption: that attorney-
client communications with a “business” purpose cannot also have a significant
“legal” purpose. The FTC does not and cannot deny that Ms. Persky was
Boehringer’s General Counsel when the Barr settlements were negotiated, ® or that

Ms. Persky was the primary negotiator of those settlements. Yet, the FTC argues

®The FTC questions Ms. Persky’s legal role at Boehringer by asserting that
her Linkedin profile “describes her legal work for the company as simply
‘managerial.”” FTC Br. at 36, n.13. It should really go without saying that a
company’s General Counsel serves the company in a legal capacity. But, as with
so much of the record in this case, the FTC’s characterization of Ms. Persky’s inactot iao


https://www.linkedin.com/in/marlapersky
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which would ‘limit the valuable efforts of corporate counsel to ensure their client’s
compliance with the law.”” 1d. at 759 (quoting Upjohn, 449 U.S. at 392).
Accordingly, the Kellogg court held that so long as “one of the significant
purposes” of a communication was to obtain legal advice, attorney-client privilege
applied. Kellogg, 756 F.3d at 760. The Court also went out of its way to
emphasize that the test, “sensibly and properly applied, cannot and does not draw a
rigid distinction between a legal purpose on the one hand and a business purpose
on the other.” Id. at 759. The Court was clear that a single communication can
have “overlapping purposes (one legal and one business, for example)” and that a
court should not “presume that a communication can have only one primary
purpose.” Id. Applying that standard, the Court found that the internal
investigation at issue was protected by the attorney client privilege. Id. at 760.
The FTC’s proposed distinction of Kellogg and its progeny—that it does not
apply when the attorney involved is a “corporate vice president” with “certain
responsibilities outside the lawyer’s sphere” (FTC Br. at 25)—falls flat. The FTC
has cited no precedent, and Boehringer is not aware of any, that places any
significance at all on an attorney’s job title when performing a privilege analysis.
There would be no logical reason to do so. In some corporate structures, the
General Counsel also holds a Vice President title. In others, the General Counsel

does not. But that says nothing about whether the attorney was giving legal advice
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potentially critical evidence may be withheld from the factfinder” if it is
encapsulated in an attorney-client communication, “our legal system tolerates
those costs” because the privilege “is intended to encourage ‘full and frank
communications between attorneys and their clients and thereby promote broader
public interests in the observance of law and the administration of justice.”
Kellogg, 756 F.3d at 764 (quoting Swidler & Berlin v. United States, 524 U.S. 399,
403 (1988)).

None of the cases that the FTC relies upon changes this analysis. All of
them were decided before Kellogg, and are in any event distinguishable. For
example, In Re Sealed Case stands for the uncontroversial propositions that (1)
communications that are not intended to give or receive legal advice are not
privileged; and (2) the privilege does not cover uncommunicated “hunches” by
counsel. See 737 F.2d at 99-100. If anything, In Re Sealed Case favors
Boehringer, as the Court reversed the district court’s holding that a conversation
was not privileged because a communication was received by an in-house lawyer
“acting as a corporate executive, not as a lawyer.” Id. at 101. The Court found the
district court’s finding to be “clearly erroneous” because the attorney “raised

concerns about the Company’s antitrust compliance” during meetings to give an
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The FTC’s reliance on the Court’s 1998 decision in In re Lindsey, 158 F.3d
1263 (D.C. Cir. 1998) (per curiam), is also misplaced. FTC Br. at 35. That case
concerns the application of various governmental privileges not at issue here, and
whether the “intermediary doctrine” covered communications in which a
government attorney, who did not personally represent the President, relayed
information and advice to and from the President’s personal counsel. 158 F.3d at
1278-79. This case does not concern the “intermediary doctrine.”

B. A Significant Purpose Of The Communications At Issue Was To
Give Or Receive Legal Advice

1. The Communications Were Made To Ms. Persky In Her
Capacity As A Lawyer



USCA Case #16-5356  Document #1677088 Filed: 05/26/2017  Page 53 of 78

contained in the disputed documents.” FTC Br. at 27. That argument largely
ignores that a client’s communication of relevant facts to a lawyer is just as
privileged as the legal advice the lawyer gives to the client. It also ignores the
many parts of the record that contradict it and this Court’s Boehringer | opinion; it
also distorts the district court’s ruling.

First, the FTC claims that the record does not show that Ms. Persky was
acting in her capacity as an attorney when she (as General Counsel of the
company) was negotiating the Barr settlement agreements. FTC Br. at 30.
Common sense would dictate that a company’s general counsel—whether or not
she also has the title of corporate vice president—would not suddenly abdicate all
of her legal skills and training and consider settlement of pending litigation only
from a business standpoint. Any such notion was rejected by Magistrate Judge
Facciola, by this Court in Boehringer I, and by Magistrate Judge Harvey on
remand. See Boehringer, 286 F.R.D. at 109; Boehringer I, 778 F.3d at 150
(finding that financial analyses of co-promotion agreement were work product
made “because of” litigation settlement); JA___, Dkt. 101 at 47-48 (finding that
documents at issue had “prevalent legal overtones” and that “Boehringer’s counsel
ordered the creation of these factual analyses to assist in ongoing litigation.”).

There is a reason three courts have reached the same conclusion: it is amply

supported by the record and the documents themselves. In a surprising lack of
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every document at issue on appeal is privileged. ICA___, Persky Decl. 1 14, 17,
18, 19, 20; ICA__, Taylor Decl. pp. 9, 11, 12, 13, 17, 18, 19, 20, 24, 25, 27, 28, 29,
30, 31, 33, 34, 35,41, 42; JA____, Dkt. 91-2, Persky Supplemental Decl., at 1 8,
10, 11, 13, 15, 17, 18, 19, 21, 23

That alone would be enough to support Boehringer’s claims that Ms. Persky
acted as legal counsel, but there is other evidence as well. Boehringer’s outside
counsel also explained how the documents were created to aid legal analysis and
during the course of Ms. Persky rendering legal advice. ICA_ | Taylor Decl. at
11 6, 8. So did the employees who created some of the analyses at issue. See, e.g.,
JA Dkt 37, Ex. 7, Cochrane Tr. 20:3-21:10 (Ms. Cochrane testifies that some
of the analyses at issue were created “per the direction of the legal team” and based
on meetings with Ms. Persky). And Boehringer’s attorneys have repeatedly
explained to the FTC why the documents at issue are privileged. See, e.g., JA
Dkt. 37-3, April 6, 2010 letter (explaining why similar documents are privileged);
JA__, Dkt. 38, Supplemental Response to Status Memorandum at 9-10
(addressing certain documents at issue).

In light of this extensive evidence, the district court was correct to conclude
that Ms. Persky was acting in her capacity as a lawyer when she made and received
the communications at issue. At minimum, the district court’s findings on this

score were not clear error. They should be affirmed.
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2. A Significant Purpose Of The Communications Issue Was
Obtaining Or Giving Legal Advice

The FTC next argues that even if Ms. Persky was acting as a lawyer when
she received the communications at issue, the district court incorrectly found that
“a significant purpose” of those communications was to obtain or give legal
advice. Kellogg, 756 F.3d at 759-60; FTC Br. at 34-40. The FTC argues that the
disputed documents are either (1) “non legal business documents” analyzing the
co-promotion agreement, which the FTC characterizes as a standalone agreement
“separate from the patent-litigation context,” or (2) “non legal business documents
analyzing settlement options.” FTC Br. at 12-13. Again, the FTC is wrong.

This Court has already held that all of the documents at issue were created

“because of” litigation.
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The FTC argues that the documents could not have related to legal advice
because Magistrate Judge Harvey also found that some of the documents at issue
did not reveal Ms. Persky’s legal thought processes and theories (a finding that was
itself erroneous, see infra Cross Appeal 8 I(A)). FTC Br. at 36-37. But even if it
Is affirmed, that finding does not aid the FTC’s argument. It is the equivalent of
saying that because a criminal defendant’s confession to counsel does not reveal

counsel’s legal strategy in response to that
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Court’s precedent—not an unpublished case from the Southern District of New
York—should govern.

King Drug Co. of Florence, Inc. v. Cephalon, Inc., No. 2:06-cv-1797, 2011
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Like all of the FTC’s arguments on this appeal, that argument entirely ignores the
extensive record evidence set out above.

The FTC’s focus on the initial briefing before Magistrate Judge Facciola is
particularly unfair because in that briefing, Boehringer was forced to address the
FTC’s vague challenge to hundreds of Boehringer’s privilege claims. (In fact,
those challenges were so vague that if any waiver is found based solely on the
briefing before Magistrate Judge Facciola, it should be waiver by the FTC for not
making a specific enough privilege challenge. See Dkt. 37 at 33.) It would have
been impossible to efficiently address such voluminous material on a document-
by-document basis, let alone to do so while also addressing the numerous other
issues Boehringer was required to address at the time.

Moreover, the FTC agreed to the sampling procedure that was used here.
Pursuant to that procedure, Boehringer did defend the sample documents on a
document-by-document basis through its in camera affidavits and associated
briefing. Essentially, then, the FTC is crying waiver because Boehringer followed
the procedure it agreed upon. Its waiver argument falls particularly flat given that
it objected to additional briefing or argument on the attorney-client issue on
remand. Dkt. 28 at 14.

A waiver finding here would not only be unfair, but it would set a bad

precedent. The FTC could overcome valid claims of privilege on any settlement it
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BOEHRINGER’S CROSS APPEAL

l. THE DISTRICT COURT ERRED WHEN IT DID NOT ACCORD
WORK PRODUCT PROTECTION TO THE DOCUMENTS AT
ISSUE ON APPEAL

A.  The Documents At Issue Are Opinion Work Product Under the
Standards Set Forth In This Court’s Boehringer | Opinion

The Federal Rules of Civil Procedure require courts to “protect against
disclosure of” all “mental impressions . . . of a party’s attorney . . . concerning the
litigation,” including settlement. Fed. R. Civ. P. 26(b)(3)(B). Documents that
reveal “the mental impressions, conclusions, opinions, or legal theories of a party’s
attorney or other representative concerning the litigation” therefore receive
heightened protection as “opinion work product.” Boehringer I, 778 F.3d at 151
(citing Fed. R. Civ. P. 26(b)(3)(B)); In re Sealed Case, 124 F.3d 230, 235-36 (D.C.
Cir. 1997). “When a factual document selected or requested by counsel exposes
the attorney’s thought processes and theories, it may be appropriate to treat the
document as opinion work product, even though the document on its face contains
only facts.” Id. (citing Dir., Office of Thrift Supervision v. Vinson & Elkins, LLP,
124 F.3d 1304, 1308 (D.C. Cir. 1997)). However, such documents must “reflect[]
the attorney’s focus in a meaningful way.” Id.

In its Boehringer | opinion, this Court stated that to qualify as opinion work
product, a lawyer needed to have “sharply focused or weeded” the facts contained

therein such that they “reveal . . . counsel’s legal impressions or their views of the
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case.” 778 F.3d at 152. Put another way, the document must reflect mental
impressions aside from those that “a layman would have . . . in these particular
circumstances[.]” Id. at 152-53. This ensures that the mental impressions reveal
“something of legal significance.” Id. at 153.

The district court correctly found th
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Corp., 197 F.3d 200, 210-211 (5th Cir. 1999) (“counsels’ assessment of [the
client’s] compliance with the law” is not subject to discovery because to do so
would allow litigation “on wits borrowed from the adversary”); United States v.
Nat’l Assoc. of Realtors, 242 F.R.D. 491, 496 (N.D. Ill. 2007) (document including
attorney’s “opinions about potential antitrust liability” arising from a policy were
“clearly protected as work product”); Beloit Liquidating Trust v. Century
Indemnity Co., No. 02 C 50037, 2003 WL 355743, at *13 (N.D. Ill. Feb. 13, 2003)
(accepting argument that “documents prepared by Beloit’s lawyers evaluating
settlement options” was “core work product” that “would . . . disclos[e the
attorney’s] strategy”). For example, attorney notes—which do not give advice but
reflect the attorney’s view of which facts are relevant—are classic work product,
even though they do not reflect final legal advice.

The district court also found it significant that Ms. Persky’s “involvement in
the creation of these documents was merely directory,” which the district court said
confirmed that it did not show her “cull[ing] the data she received.” Dkt. 101 at
35. That conclusion does not follow from the premise. Asking for particular
information is, in and of itself, culling information. See Upjohn, 449 U.S. at 390-
91 (the “first step in the resolution of any legal problem is ascertaining the factual
background and sifting through the facts with an eye to the legally relevant.”).

And the work-product doctrine was designed to protect attorneys’ process as they
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weed through facts to develop a legal theory. Hickman v. Taylor, 329 U.S. 495,
511 (1947) (“Proper preparation of a client’s case demands that he assemble
information, sift what he considers to be the relevant from the irrelevant facts . . .
without undue and needless interference™).

The record demonstrates that the work-product documents reveal Ms.
Persky’s thought process as she rendered settlement and compliance advice to her
client. To present settlement options to her client, Ms. Persky first determined
which options would be feasible in light of the legal uncertainties for the multiple
litigation matters at hand and in the best legal interest of her client. JA___, Dkt.
91-2, Supp. Persky Decl. | 5-6. Specifically, she considered whether potential

settlement options would be cost-prohibiti
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whether the financial aspects of particular settlement scenarios posed undue
antitrust risk was a crucial part of her assessment of the viability of particular
settlement options and the relative advantages and disadvantages of those options.
Id. In assessing antitrust risk, Ms. Persky needed to consider what the FTC might
argue is the fair market value of the proposed settlement options. Id. Thus, the

financial analyses at issue were also requested in significant part so that Ms.