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In its response, the FTC continues to distort the record in this case, ignoring 

or misreading the facts that are inconsistent with its impossible narrative about the 

origin of the financial analyses at issue.  Based on its selectively chosen and/or 

distorted factual premises, it argues that the analyses cannot be protected as 

opinion work product because they do not reveal any legal thinking.  And, instead 

of defending the substance of the district court’s actual analysis and reasoning, the 

FTC primarily argues that the district court’s conclusion was preordained by the 

Boehringer I decision.  The FTC does not even try to explain why, if that were 

true, the Court remanded to the district court for a work-product analysis and 

review.  

When the record as a whole is examined, it cannot reasonably be disputed 

that the work-product financial analyses at issue in this appeal were created at the 

direction of Boehringer’s general counsel as she considered the desirability and 

feasibility—including from an antitrust compliance perspective—of various 

options to settle complex patent litigation. That was the driving purpose— 

particularly including antitrust compliance—for the creation of the disputed 

financial analyses undertaken by the business team at her request. There is also no 

real dispute that settlement analysis is the sort of legal thought process that the 

work-product privilege was designed to protect.  Yet, the district court found that 

the analyses at issue do not reveal “legal” mental impressions because they do not 
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reflect the lawyer’s final advice regarding settlement, and do not state on their face 

that they were created for a lawyer to make legal judgments about compliance with 

the law.  That logic ignores that the process of sifting through facts to get to final 

legal advice reveals key (and protected) mental impressions.  Boehringer I never 
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JA___, Dkt. 101 at 34.  And, the FTC does not seriously dispute (and the district 

court found, in accord with the record evidence) that the analyses at issue were 

requested by Ms. Persky as she advised her client on settlement of ongoing 

litigation and legal risk associated with the settlement, including the very antitrust 

considerations underlying the FTC investigation giving rise to this action.  See 

JA___, Dkt. 101 at 47-48 (“Boehringer’s counsel ordered the creation of these 

factual analyses to assist in ongoing litigation” and noting documents’ “prevalent 

legal overtones”). 

The record evidence provides far more specifics, including the nature of the 

advice Ms. Persky was giving her client and the process used to create the 

documents.  The FTC weakly implies that the Court should ignore such salient 

evidence—particularly Ms. Persky’s declarations, including the public portions of 

her supplemental, redacted declaration—because the district court purportedly 

“rejected” or did not consider that evidence. Resp. Br. at 20, 36  That is wrong for 

a variety of reasons.  First, as to the unredacted portions of Ms. Persky’s 

supplemental declaration, there was nothing to “reject.”  They are simply part of 

the public record.  See JA___, Dkt. 91-2.  Indeed, far from “rejecting” the public 

portions of that declaration, the district court cited them as it reached its work-

product rulings.  JA___, Dkt. 101 at 34, 36.  Similarly, the district court never 

purported to “reject” the ex parte declarations submitted to Magistrate Judge 
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Facciola before Boehringer I, and the FTC concedes that it can no longer challenge 

the admission of those declarations.  Resp. Br. at 19, n.8. 

There is a reason the FTC wants to avoid this evidence.  It is devastating to 

the FTC’s position that Ms. Persky was acting as a mere businessperson when she 

requested the analyses at issue.  The only way the FTC can even reach that 

conclusion in the first place is by attempting to imbue meaning into out-of-context 

snippets of Ms. Persky’s hearing testimony and ignore real-world context (i.e. what 

occurs when a company’s in-house counsel negotiates settlement agreements). See 

Resp. Br. at 33-34. As Ms. Persky testified in her hearing, “I did not provide them 

[my client] with business advice, I provided them with legal advice.”  JA___, Dkt. 

37, Ex. 4, Persky Tr. at 66:4-5.   

Further, as Ms. Persky’s public and sworn supplemental declaration 

explains, those out-of-context snippets of hearing testimony do nothing to 

undermine Boehringer’s contention that the financial analyses at issue were made 

as Ms. Persky considered legal strategy and rendered legal advice to her client 

because of and in anticipation of litigation. As the FTC well knows, the public 

portion of Ms. Persky’s supplemental declaration states: 

I used [the information in the analyses at issue] to assess 
the legal and economic viability of various settlement 
options, which I then presented to my client to obtain 
settlement authority.  Therefore, by requesting economic 
parameters from the businesspeople, I was acting as a 
lawyer weeding through various settlement options to 
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provide legal advice to my client regarding the 
desirability and feasibility of settlement. . . . This is true, 
even though, as I testified at the investigative hearing in 
this matter, my client made final business decisions and 
the businesspeople provided the economic parameters I 
requested to me.   

JA___, Dkt. 91-2 at ¶ 5.  She also unequivocally (and publicly) testified, “I 

requested most of the financial analyses remaining at issue in this matter in 

significant part in order to render antitrust advice to my client.” Id. at ¶ 6. 

More damning for the FTC, even the out-of-context testimony it cites does 

not advance its dubious premise that the general counsel of a major corporation 

somehow did not bring her legal skill and training to bear as she analyzed a 

proposed settlement of complex litigation.  The hearing testimony snippets at best 

establish that: (1) Ms. Persky did not ask Boehringer businesspeople to assume any 

particular odds of success in patent litigation when she requested the financial 

analyses at issue (hardly surprising, since those odds would have been irrelevant to 

the analysis she needed from them); (2) Ms. Persky’s request to businesspeople 

sought financial information on the way certain proposed settlement scenarios 

would affect the business (which is fully consistent with her sworn declaration, 

including the public portions of her supplemental declaration, see, e.g., JA__, JA-

91-2 at ¶¶ 6, 8); and (3) her client had final settlement authority and ultimately 

determined “whether [the proposed agreements] make sense from a financial 

business perspective” (again, fully consistent with her sworn testimony, see id. at ¶ 
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5). See Resp. Br. at 33-34.  None of those facts even comes close to establishing 

that Ms. Persky requested the analyses at issue for anything other than legal 

analysis. 

Moreover, contrary to the implication in the FTC’s brief, this Court never 

made any factual findings regarding the disputed documents, nor did it find that 

they were not opinion work product. Resp. Br. at 28 (arguing that in Boehringer I 

the Court “concluded that [the disputed documents] do not reveal protected mental 

impressions”). In fact, the Boehringer I panel expressly left to the district court the 

determination of whether the analyses were opinion work product. See Boehringer 

I, 778 F.3d at 158 (“We therefore will remand to the District Court to revisit the 

financial documents in light of the” work product standards articulated in the 

opinion).  And, of course, the Boehringer I panel never purported to make any 

factual findings regarding the documents at issue.  It would have been improper to 

do so.  United States v. Garrett, 720 F.2d 705, 710 (D.C. Cir. 1983), cert. denied, 

465 U.S. 1037 (1984) (“[T]he appellate court cannot take the place of the 

factfinder.”).1  The Boehringer I panel did suggest—in dicta—that some of the 

1 The FTC claims that Boehringer’s description of the district court’s work-
product ruling is misleading.  Resp. Br. at 29, n.13.  The only example it can offer 
is that Boehringer quoted a sentence from the district court’s opinion without 
including all of the introductory language indicating that the district court was 
characterizing Boehringer’s view of the facts, not making its own factual findings.  
Id. (citing Boehringer Br. at 27).  But Boehringer’s brief never says that the district 
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factual information at issue might be mundane or business-oriented, see 778 F.3d 

at 153 (some of the factual information at issue is “obvious or non-legal in 

nature”).  But it did not (and could not) deny that the information was created at 

the direction of the company’s General Counsel as she evaluated settlement 

options, a quintessentially legal undertaking. And it specifically left to the district 

court to determine whether the non-legal factual information might reveal the 

attorney’s mental impressions about settlement.  Id. at 157.   

In sum, all of the evidence compels the conclusion that the work-product 

financial analyses at issue were created as an important part of Ms. Persky’s legal 

analysis of various settlement options and consist of the data that she thought 

necessary to reach those legal conclusions.  Notably, she evaluated those 

settlement options, in part, to assess the antitrust risk associated with them—an 

undisputedly and exclusively legal function.  JA___, Dkt. 91-2 at ¶ 6.  Nothing in 

Boehringer I requires the Court to disregard that evidence, and it should not do so. 

(continued…) 

court made a factual finding that “it was Persky, not any business executive, who 
initially determined which factors were important to her in rendering legal advice 
to her client about economic desirability and antitrust exposure of settlement.”  
JA___, Dkt. 101 at 33.  Instead, Boehringer’s brief correctly states that the district 
court “accurately noted” Ms. Persky’s testimony to that effect, and “did not 
question” the testimony.  Boehringer Br. at 27.  Boehringer’s description is 
accurate. 
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B. The District Court Misapplied the Boehringer I Opinion 

With the actual facts in mind, the district court’s analytical errors are clear.  

The district court ordered produced specific analyses that a general counsel, 

because of and in anticipation of litigation, asked her client’s businesspeople to 

produce so that she could advise her client regarding the feasibility and legal risks 

of settlement.  The court reasoned that the analyses themselves did not state 

“which scenarios [Ms. Persky deemed] legally defensible or desirable,” and did not 

state on their face that they were prepared for the purpose of rendering antitrust 

compliance advice.  See JA___, Dkt. 101 at 34, 38.   

But that is not the standard for opinion work product under Boehringer I or 

otherwise, and the FTC does not seriously argue that it is.  The correct standard is 

whether the document shows “mental impressions . . . of a party’s attorney . . . 

concerning” litigation or settlement, Fed. R. Civ. P. 26(b)(3)(B), including the 

attorney’s process of sifting through factual information to develop settlement 

advice and strategy, regardless of whether the document says on its face that is its 

purpose. See 
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Tr. v. Century Indem. Co., No. 02 C 50037, 2003 WL 355743, at *13 (N.D. Ill. 

Feb. 13, 2003) (accepting argument that “documents prepared by Beloit’s lawyers 

evaluating settlement options” were “core work product” that “would . . . disclos[e 

the attorney’s] strategy”). 

The documents at issue here fall into that category.  They show Ms. Persky’s 

mental impressions as she evaluated settlement options.  For example, the district 

court ordered Boehringer to produce Document 901.  JA___, Dkt. 101 at 51.  Ms. 

Persky requested the analysis in Document 901 to assess the likely impact of 

various outcomes of the Aggrenox litigation—including settlement and alternatives 

to settlement—on Boehringer.  JA___, Dkt. 91-2 at ¶ 12. The analysis “show[s Ms. 

Persky’s] mental impressions regarding what factors were significant in 

determining whether settling litigation was in the best interest of” Boehringer.   Id. 

It reveals Ms. Persky’s mental impressions about the exposure generated by that 

litigation, ways to mitigate that exposure, and her views on the desirability of 

settlement.  Id.; SA___, Dkt. 91-1 ¶ 12 (setting forth specific mental impressions 

revealed). Document 2333 contains similar mental impressions.  JA___, Id. at ¶ 22; 

SA___, 91-1 ¶ 22 (setting forth specific mental impressions revealed).  Although 

the documents might not reveal whether she recommended to her client the options 

analyzed, they nevertheless reveal important (and legal-in-nature) attorney mental 

impressions.  
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Unable to defend the district court’s reasoning, the FTC argues alternate 

grounds to affirm the ruling below.  Primarily, the FTC argues that the analyses at 

issue cannot be opinion work product because a businessperson might have been 

concerned with similar variables if, for example, the co-promotion agreement had 

been a standalone agreement as opposed to part of a settlement.  But that analysis 

asks the wrong question.  The question is not whether a similar analysis might have 

been created by a non-lawyer in a different situation; it is whether the analyses at 
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requested reveal her mental impressions regarding what aspects of the settlement 

she believed should most concern her client, what settlement options she was 

considering, what facts were most important to her settlement analysis, and some 

of the ways she believed the proposed settlement options might affect her client.  
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consistently adamant that the financial an



 

 

 

USCA Case #16-5356  Document #1686673  Filed: 07/31/2017  Page 18 of 33 

at 511.  The Court reiterated the concept in Upjohn, noting that the “first step in the 

resolution of any legal problem is ascertaining the factual background and sifting 

through the facts with an eye to the legally relevant.”  Upjohn, 449 U.S. at 390-91. 

Supreme Court guidance, particularly on an issue as sensitive as privilege, should 

always be heeded and respected to the best of the Court’s ability. 

As to the other authority, Boehringer cited the cases it did because they 

demonstrate that documents analogous to the financial analyses in this case contain 

protectable attorney mental impressions. See, e.g., Willingham v. Ashcroft, No. 02-

1972, 2005 U.S. Dist. LEXIS 22258 at *10-12 (D.D.C. Oct. 4, 2005) (DEA 

attorneys’ “thoughts regarding possible settlement” were opinion work product); 

Concord Boat Corp. v. Brunswick Corp., No. LR-C-95-781, 1997 WL 34854479, 

at *2 (E.D. Ark. June 13, 1997) (white paper containing counsel’s “selection of 

facts to use in support of” its argument that the client did not violate antitrust laws 

was “opinion work product in the classic sense”).  Those cases are relevant 

regardless of whether they specifically discuss the differences between fact and 

opinion work product because the courts in those cases found the documents at 

issue to be opinion work product based on their content and particularly in the 

context in which they were created.   

Both the facts and the law compel the same conclusion: the financial 

analyses at issue reveal key attorney mental impressions about possibly settling 

13 
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litigation without assuming legal risk and specifically antitrust risk before the FTC.  

Accordingly, they should be protected from disclosure. 

C. The District Court Erred By Refusing to Consider Ms. Persky’s 
Supplemental Ex Parte Declaration 

To the extent the district court was at all confused about what mental 

impressions were contained in the work-product financial analyses, it should have 

resolved that confusion through Ms. Persky’s proposed ex parte supplemental 

declaration.  JA___, 91-1.  

The ex parte declaration was offered for the express purpose of helping the 

Court to understand the mental impressions revealed by the documents at issue. 

Courts have an obligation to protect both the work product privilege and parties’ 

right to assert it. See Fed. R. Civ. P. 26(b)(3)(B); In re Miller, 438 F.3d 1141, 1151 

(D.C. Cir. 2006). Moreover, protecting privilege is an important societal interest.  

See Upjohn, 449 U.S. at 392.  Accordingly, in this case, the district court had an 

obligation to consult the declarations if that would aid its understanding of the 

nature of Boehringer’s privilege claim. 

Boehringer is not arguing, as FTC contends, that each and every privilege 

dispute warrants an ex parte affidavit procedure.  See Resp. Br. at 37.  However, in 

situations such as this, where a court has been asked to review in camera 

documents whose provenance and significance might not be apparent by reviewing 

the document in isolation, ex parte affidavits are an appropriate way to give 

14 
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proponents of privilege the best opportunity to defend their privilege claim, while 

protecting the privileged material itself.  See, e.g., United States v. Reynolds, 345 

U.S. 1, 7-8 (1953) (encouraging procedures for evaluating privilege that do not 

“forc[e] a disclosure of the very thing the privilege is designed to protect”); FPL 

Grp., Inc. v. IRS, 698 F. Supp. 2d 66, 84 (D.D.C. 2010) (ordering party claiming 

privilege to submit “an affidavit . . . in camera” explaining its privilege claims). 

The FTC’s own response brief illustrates exactly why an ex parte 

submission was necessary in this case.  The FTC spends pages and pages claiming 

that Boehringer had not adequately defended its claims of privilege and pointing 

out that the Boehringer I made it “incumbent” on Boehringer “to explain 

specifically how disclosure [of the documents at issue] would reveal the attorney’s 

legal impressions and thought processes.”  Resp. Br. at 27 (quoting Boehringer I, 

778 F.3d at 153). Then, the FTC claims that the portions of the declaration that do 

not directly reveal Ms. Persky’s mental impressions are off-point.  At the same 

time, the FTC argues that the filing of a declaration that directly discusses the 

mental impressions contained in the documents somehow proves that there is no 

danger that mental impressions could be revealed by looking at the documents 

themselves.  Resp. Br. at 36.  The FTC has attempted to create an untenable Catch-

22 for Boehringer.  The best way to resolve those conflicting arguments was for 

the district court to have as much information as possible to aid it in exercising its 

15 
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Cir. 1992)).  Notably, in that case, the court considered in camera affidavits on a 

variety of agency privilege claims—including work product claims. Id. at 241-43.  

The words “national security” are mentioned in only one paragraph, on page 

nineteen of a twenty-one page opinion.  Id. at 246.  National security concerns are 

not, as the FTC claims, central to the Court’s observation about in camera 

affidavits.   

The FTC is right about one thing: In re Miller concerned a grand jury 

subpoena requiring reporters to testify regarding their confidential sources.  438 

F.3d 1141 (D.C. Cir. 2006).  The Court rejected the reporters’ argument that they 

should be entitled to the prosecutor’s evidentiary submissions to the Court in 

support of the grand jury subpoenas.  It wrote: “Assuming for the sake of this case 

that the general rule of grand jury secrecy is not sufficient to justify the District 

Court’s use of in camera and ex parte proceedings [with respect to the evidentiary 

submission], we further note that we have approved the use of such a procedure in 

other cases raising privilege claims.”  Id. at 1151.  Thus, in addition to being 

inequitable, the district court’s decision to reject Boehringer’s proposed ex parte 

affidavit was legally unfounded. 

This error is not justified, as the FTC argues, by the district court’s statement 

that the “context Persky provides [in her supplemental ex parte declaration] 

actually undermines rather than strengthens the argument.”  JA___, Dkt. 101 at 35.  

17 
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to review Ms. Persky’s supplemental ex parte declaration, which laid them out in 

detail.  Because the documents reveal attorney mental impressions as she sifted 

through facts and advised her client regarding potential settlement, they are 

opinion work product, even under the standards articulated in Boehringer I.  They 

should have been protected as such.  The fact that the analyses do not reflect Ms. 

Persky’s final advice is irrelevant, and the district court erred by ruling otherwise.  

II. BOEHRINGER I WAS WRONGLY DECIDED 

A. Boehringer I Wrongly Ruled That Attorney Mental Impressions 
Regarding A Settlement’s Commercial Feasibility And Expected 
Costs Are Mere Fact Work Product 

As Boehringer showed in its opening brief, Boehringer I wrongly held that 

“the lawyer’s thoughts relating to financial and business decisions,” should not be 

treated as “opinion work product.”  Boehringer I, 778 F.3d at 153.  This holding 

was in conflict with the better-reasoned Second Circuit opinion in United States v. 

Adlman, 134 F.3d 1194 (2d Cir. 1998).  The Adlman court was specific that 

protected mental impressions include the attorney’s analyses of “the feasibility of 
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appears irrelevant to the question [of] whether it should be protected under Rule 

26(b)(3).”  Id. at 1200. 

The FTC argues that Boehringer I is somehow fully consistent with Adlman 

merely because Adlman did not address “the distinction between fact work product 

and opinion work product.” It is irrelevant whether Adlman specifically addressed 

the distinction between fact and opinion work product because it directly addressed 

how the opinion work product doctrine should apply to analyses such as those at 
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analyses like those performed here.”  Boehringer I, 778 F.3d at 152.  But the fact 

that someone in a different context might consider similar factors important when 

reaching a non-legal conclusion should not much matter.  For example, an internal 

investigation memo is still work product even though an insurance adjuster 

assessing fault might have been interested in similar issues.   

Adlman thus correctly focused less on whether a lawyer’s mental 

impressions might be similar to a businessperson’s, and more on whether the 

document revealed any mental impressions of a lawyer doing legal work.  This 

Court should do the same.  In this case, all of the analyses at issue plainly reflect 

Ms. Persky’s thought process regarding the potential risks and benefits of a 

settlement she analyzed in her capacity as an attorney.  Under Adlman, they should 

therefore be protected as opinion work product. 

B. Boehringer I Wrongly Ruled That A Party Can Demonstrate 
“Substantial Need” Merely By Showing That A Document Is 
Relevant 

The FTC does not and cannot deny that it cannot recover fact work product 

under Rule 26 unless it has a “need” that is “substantial.” Nor does it even attempt 

to substantively grapple with the Advisory Committee note to the rule stating that 

requiring more than mere relevance to meet that standard is “clearly commanded 

by Hickman.” Fed. R. Civ. P. 26, 1970 advisory committee note to subdivision 

(b)(3); see Resp. Br. at 43, n.20.  Yet, the FTC argues that it can show 

21 
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circuits’ precedent with Boehringer I falls just as flat. See Resp. Br. at 41-42. 

United Kingdom v. United States, 238 F.3d 1312, 1322 (11th Cir. 2001), Belcher v. 

Bassett Furniture Indus., Inc., 588 F.2d 904, 908 (4th Cir. 1978), and Stampley v. 

State Farm Fire & Cas. Co., 23 F. App’x 467, 471 (6th Cir. 2001) (per curiam), all 

expressly reject a mere relevance standard for substantial need.   

The FTC does not deny that, but implies that they are nevertheless consistent 

with Boehringer I because Boehringer I requires both relevance and a showing that 

there is a reason that the requesting party cannot exactly recreate the document 

(including the fact that the document was created contemporaneously with the 

conduct at issue in the case). Resp. Br. at 41-42. But the cases cannot be 

harmonized so easily.  

For example, the Eleventh Circuit stated in United Kingdom that the 

investigative agency seeking to compel work product must show that the 

documents are not only relevant, but necessary. 238 F.3d at 1322. Similarly, the 

Stampley court denied production of certain documents contemporaneously created 

by the insurance company defendant as it determined whether to deny benefits to 

plaintiff, ruling that plaintiff could obtain the same information through an after-

the-fact deposition. 23 F. App’x at 469, 471. Finally, in Belcher, the Fourth Circuit 

was clear that “substantial need” required more than mere relevance, and 

separately discussed the “undue hardship” of not being able to obtain the 

23 
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information by alternate means.  The FTC’s attempt to harmonize these cases is 

illusory. 

In a last ditch attempt to defend Boehringer I’s incorrect holding, the FTC 

attempts to foist its burden of showing substantial need (which it has woefully 

failed to meet) onto Boehringer. Resp. Br. at 43 (“Boehringer failo7 1C0.0018Elaindinw
0.001 Tc0 -0.0039 T2.315.669 0 Td05 Td
(illuFTC fionncneedanalyis )soughtalteFTC 

failFTC 
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1977)).  Boehringer’s warnings of the deleterious consequences that will ensue 

from that holding are not hyperbole; they are reality. 

CONCLUSION 

The Court should reverse the district court’s work product ruling. 

25 
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