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amicus curiae Chamber of Commerce of the United States of
America and Association of Corporate Counsel in support of
Boehringer Ingeheim Pharmaceuticals, Inc. Warren D.
Postman entered an appearance.

Before: KAVANAUGH and PILLARD, Circuit Judges and
RANDOLPH, Senior Circuit Judge

Opinion for the Court filed by Circuit JudgeAKANAUGH,,
with whom Circuit Judge RLARD and Senior Circuit Judge
RANDOLPH join.

Concurring opinion filed by Circuit JudgeaLlPARD.

KAVANAUGH, Circuit Judge  The pharmaceutical
companyBoehringer claimed attorneglient privilege
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patentholderto “pay the alleged infringer, rathdran the other
way around.FTC v. Actavis, InG.570 U.S. 136, 141 (2013).

In Actavis the Supreme Coudnalyzd the legality of
reversepayments. If the payments are made simplyawoid
litigation coststhey may bdawful. But if “the basic reason
is a desire to maintain and to share paggmterated monopoly
profits,” then “the antitrust laws are likely to forbid the
arrangement.” Id. at 158

In 2008,a patent negotiation occurrbdtween Boelimger
(the name brandith the patentand Barr (the generic seeking
to challenge the patent Ultimately, the parties reached a
reverse paymergettiement.

The Federal Trade Commission pays close attention to
reverse payment settlements to ensure that they do not run afoul
of antitrust law. In 2009, he Commissioegan investigating
theBoehringerBarr settlement. During theinvestigation, the
Commission subpoenaed documents froBoehringer
Boehringer claimedthat the subpoenaed documents were
createdby Boehringer employees
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Commissionchallenges the legal test employed by Bhistrict
Court, our review is de novo. To the extent the Commission
challenges the facts found by the Districiu@, our review is

for clear error.

As relevant hereht attorneiclient privilegeapplies toa
confidential communication b&eenattorney and client if the
communication was madtr the purpose of obtaining or
providinglegal advice. SeeUpjohn Co. v. United State449
U.S. 383(1981) In re Kellogg Brown & Root, IncZ56 F.3d
754, 757(D.C. Cir. 2014). The privilegeovers bd (i) those
communications in which an attorngives legal adviceand
(i) those communications in which the che informs the
attorneyof facts that the attorney needs to understand the
problem and provide legal advice

In the corporate contexthé attorneyclient privilege
appliesto communications between corporateployeesand a
corporation’s counsemnadefor the purpose of obtaing or
providing legal advice. The privilege appliesegardless of
whether the attorney is-imouse counser outside counsel.

The application of tb attorneyclient privilege can
becomamorecomplicatedvhena communication hasultiple
purposes— in particular a legal purpose and a business
purpose. In this case, for example, the communicatibad a
legal purposeto help thecompanyensure compliance with the
antitrust lawsand negotiate a lawful settlement. But the
communicationsalso had a business purpode: help the
companynegotiate a settlement on favoraffencialterms.

In a situation like thisshere a communication has multiple
purposescours apply the “primary purpose” test to determine
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whether the communication is privilegedsee Kellogg 756
F.3d at 759. In Kellogg this Court recently explainethat
courtsapplying the pmary purpose test should not tip find
theone primary purpose” of@emmunication. Aempting to

do so “can be an inherently impossible task” when the
communicationshave “overlapping purposes (one legal and
one business, for example).”ld. “It is often not useful or
even feasible to try to determine whether the purpose was A or
B when the purpose was A and B.1d. Rather,courts
applying the primary purpose test should determine “whether
obtaining or providing legal advice was onetlod signifcant
purposes of the attornefient communication.” Id. at 760
(emphasis addedyeel RESTATEMENT (THIRD) OF THE LAW
GOVERNING LAWYERS 8 72, Reporter's Notat 554 (2000).

Our approachto this issugaswe explained in
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privilege becauseone of the significantpurposes of the
communicationgvas “obtaining or providing legal advite-
namely, settlement and antitrust advickellogg, 756 F.3dt
758.

To be sure, the communicatioaisissueéherealso servea
business purpose The decigon whether and at what price to
settle ultimately was a buisiess decisioras well as a legal
decisionfor Boehringer. But as we statéd Kellogg, what
matters is whether obtaining or providing legal advice was one
of the significant purposes of the attorraient
communicatios. Here, as the District Courtcorrectly
concluded, one of the significant purpose of these
communicatios was toobtain or provide legal advice It
follows that Boehringer's general counsel was acting as an
attorneyand that the communications are privileged.

In so ruling, ve emphasizethat the attorneyclient
privilege “only piotects disclosure of commuaitions; it does
not protectdisclosure of the underlying facts by those who
communicated with the attorney.Upjohn, 449 U.S. at 395.
In this case, thereforehe attorneyclient privilegedid not and
doesnot prevent the FTC’s discovery tife underlyingfacts
and datgossesselly Boehringeand its employees. Nor did
it prevent the FTC’sdiscovery of preexisting business
documents. But the attornelient privilege does protect the
communicatiorof factsby corporate employeés the general
counsel when, as here, tltommuncations were for the
purpose of obiaing or providing legal advice. AkeUpjohn
Court noted, discovery “was hardly intended to enable a
learned profession to perform its functions . . . on wits
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borrowed from the adversary.1d.



PiLLARD, Circuit Judge concurring: | agree with the
opinion of the courtas far as it goes. | write separately to
emphasizewhy the spare elegance of the court’s opinion
should not be mistaken for an expansiothef attorneyclient
privilege reognized in our prior precedents: In short, the
district court engaged extensively with the disputed documents
and the bases for the privilege claims, doltbwed certain
truncated procedures onhlyjth the parties’ consent.

As an exception from the general presumptiofavor of
discovery, the “attorneglient privilege must be strictly
confined within the narrowest possible limits consistent with
the logic of its principlé. In re Lindsey 158 F.3d 1263, 1272
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Case (1984), 737 F.2d at 99. As the court emphasizes,
however, the attorneglient privilege “only protects disclosure
of communicatias; it does not protect disclosure of the
underlying facts by those who communicated with the
attorney.” Op. 6 (quotingUpjohn Co. v. United Stated}49
U.S. 383, 395 (1981))

The FTC does not disputke status of the documents as
“‘communications” between lawyer and clientaDArgument
Tr. at 12, instead focusing on the magistrate judge’s conclusion
that Boehringer had met its burden to show that the
communications at issue had a significant legal purpose.
Where a privilege claimant has closely intertwined purpeses
a legal purpose as well as a business purptsmust still
establish to a “reasonable certainty,” Sealed Gh3884) 737
F.2dat99, that ‘bbtaining or providing legal advice was one of
the significant purposes” aniniagy each communication
withheld,KelloggBrown & Root 756 F.3d at 75&9. Neither
a general statement that the lawyer wore both lawyer and
businessperson “hats” during the communications nor a
blanket assertion of legal purpose is ggtouSe&Sealed Case
(1984), 737 F.3d at 9%indsey 158 F.3d at 1270. Nor is it
sufficient to offer as support privilegéogs with bare,
conclusory assertions thahe listed communications were
made for the purpose of securing legal advice. See Begad
for N.Y.C, 249 F.3d at 10882; accord Equal Employment
Opportunity Commission v. BDO USA, L1876 F.3d 690, 696
(5th Cir. 2017) The claimant must instegaresento the court
sufficient facts to establish the privilege” so that the court is in
a position independently to review the legalpose assertion
for each relevant communicationSealed Case
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that considerable burden in this case. FTC v. Boehringer
Ingelheim Pharm., Inc., 180 F. Supp. 3d 1, 6 (D.D.C. 2016).
That decision is not clearly erroneous. The buafeproof
issue is, to be surepmewhat obscured on this record beeaus
of the special process the parties adoptedresponse to the
FTC's 2009 subpoena, Boehringer initially produced
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attorneyclient privilege, the sample documentsviewedin
camera and the record which included Boehringer’'s
supportingex parteaffidavit and itsprivilege logs the court
sustainedBoehringer’s claims of attornegtient privilege It
determinedthat Boehringeroffered more thanconclusory
assertions thaach of the disputed conunications had a legal
purposeand, after confirming those assertions through its own
review of the documents, creditBdehringeis contentiorthat
obtaining legal advice was a signifant purpose animating
eachcommunication Id. at 2930.

The court enjoys considerable discretion in making that
determination in the first instance, and we owe its fiackng
appreciablaleference. See Boehring&78 F.3d at 148; Fed.
R. Civ. P.52(a)(6) (“Findings of fact . . . must not be set aside
unless clearly erroneous.”Because | see no clear error in the
district court’s finding, | concur.
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