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name identified by a former employee as a planned futune fiar defendants’
schemé. As the receiver reported, “scriggad other documentation showing th
Studora was simply a continuationtbé Defendants’ operations were fourid.”
Capital Sun’s on-site manag&€alderon, informed the receiver that Studora

at

telemarketed student debt relief serviasd an employee on the premises advised

the receiver that Studora charged eoners upfront fees for such servies)
illegal sales practice.

On November 20, 2018, the receiver nded to the Court that Capital Sur
doing business as “Studora” and managed by Calderon, was an affiliate and
successor of defendants’ seund debt relief enterprisé. The receiver also report
that an expedited review of Capital Ssisustomer management database did
readily verify services rendered or results delivéte8he reported that Capital
Sun could not continue to operate, and that it was “very likely that payments
demanded and/or received prior to $e#% being rendereahd/or results

® Receiver Rep. at 11; PX14, DispasquecD{ 30 (App. at 592) [D.E. #10] (“Tw
weeks before | quit ASR, Mr. Duong’s personal assistant Valeria . . . told me
ASR was going to change its name to awdifficulties with the FTC or other leg
authorities, and its new mee would be Studora.”).

" Receiver Rep. at 11.

81d. at 13 (“the Customer Service Manageted that if payment was not made
customers, work was not perfoechon said customer’s file"$ee also id.

(“[W]hen discussing up-front paymentstivMr. Calderon, he inquired about thé

law and asked if ‘payments were suppotede held’ until the DOE (Departmer
of Education) issued its resuftem a debt relief application.”).

¥See 16 C.F.R. §8 310.4(a)(5)(i) (barring such fees); sed?alsarRO Mem. at 1]
17 (Nov. 6, 2018) [D.E. #5].

10 Receiver Rep. at 4 n.1, 6, 11.
11d. at 6.
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delivered.”?

On November 26, 2018, after considgran Opposition filed by counsel f
Capital Sun and Calderddand hearing argument, including arguments by co
for Capital Sun and Calderon, the Coudered that its TRO would remain in
effect until a Preliminary Injunction continuing the asset freeze and receiverg
could issué? On November 29, the Court entered its Preliminary Injunction
enjoining individual defendastas well as corporate daftants and “each of thei
subsidiaries, affiliates, successons @assigns,” including but not limited to
Capital Sun “and Jimmy Calderon (when conducting activitigslation to any o
the [corporate] entities)®

On December 27, 2018, citing issweth PACER, defendant Colombana
served his Answer to the FTGQZomplaint via email upon FTC counsel.

On December 31, 2018, the FTC fileMation for Temporary Stay due tg
lapse in appropriations and undersigned counsel were furlodgl@a.January
28, 2019, the FTC withdrew its Motion &ay when FTC counsel resumed the
duties after the renewal of appropriatidfs.

121d. at 12.

13SeeOpp’n Mem. (filed Nov. 26, 2018) [D.E. #35] (also filed by counsel on
behalf of Capital Sun’s affiliatd&remier Capital Investments, LLC).

14 SeeHr'g Minutes (filed Nov. 27, 2018) [[E. #36]. Calderoappeared at the
hearing, but declined to testify. Whasked by the Court whether he had evide
of buying a business from defendantsybkinteered that he paid in cash.

15 Prelim. Inj. at 7 § C (Nov. 29, 2018) [b. #38] (also applicable to Premier
Capital Investments, LLC).

16 Attach. B, ColombanAnswer (Dec. 26, 2018erved Dec. 27, 2018).
17P|.’s Mot. for Temporary Stay [D.E. #43].
18 P|,’s Withdrawal of Stay Motion [D.E. # 45].

or

insel

hip

-

rnce




© 0 N oo g b~ wWw N PP

N N DN DN DN DN DN NDN R R R R R R R R R g
w N o UM W N RBP O © 0 N O UM W DN B O

. LEGAL STANDARD
The FTC requests leave to file tRAC pursuant to Federal Rule 15(a),

which provides that the Court “should fregjive leave when justice so requiré$,.

The U.S. Court of Appeals for the Ninth Girchas stated that “[R]ule 15’s polig

of favoring amendments should hapéied with ‘extreme liberality.”? Indeed, the

Ninth Circuit has held that a district court should resolve a motion to amend
all inferences in favor of granting the motiof.”

Courts consider four factors in determining the propriety of a motion to
amend: bad faith, undue delay, prejudiz¢he opposing party, or futility of the

amendment$ The Ninth Circuit has held thatejudice to the opposing party i$

the strongest factor and that absentystigle, or “a strong showing” of the other
factors, a presumptiof exists in favor of granting the leave to améadlhis
liberal standard applies to amendpayties as well as causes of actibn.
.  ARGUMENT

The FTC readily qualifies for leave tamend its Complaint. The propose
FAC is filed in good faith, is timely, W not cause undue pragjlice to defendants

19 Fep. R.Civ. P. 15(a)(2).

20 DCD Programs, Ltd. v. Leighte®33 F.2d 183, 186 (9th Cir. 1987) (quoting
U.S. v. Wehb655 F.2d 977, 979 (9th Cir. 1981)).

21 Griggs v. Pave Am. Grpl70 F.3d 877, 880 (9th Cir. 1999) (citihgighton
833 F.2d at 186).

22 Foman v. Davis371 U.S. 178, 182 (1962); see also Griggg0 F.3d at 880.

23 Eminence Capital, LLC v. Aspeon, In816 F.3d 1048, 1052 (9th Cir. 2003)
(emphasis in originalsee also Shaw v. Burke, No. 17-cv-2386, 2018 WL
2459720, at *3 (C.D. Cal. Mal, 2018) (“There is a presumption that leave to
amend should be granted.”).

24 _eighton, 833 F.2d at 186.
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or the added parties, argclearly not futile.

A. The Proposed FAC is Filed in Good Faith.

The FTC brings this motion for leato amend in good faith, and not for
purposes of delay or to avoid an adversiguent. There are rfacts in the recor
indicating that this motion Isébeen filed in bad fait#.

B. The FTC’s Motion is Timely and Will Not Cause Undue Delay

This motion is timely filedand will not cause undue del&$.Indeed, the
Ninth Circuit has held that it is an aleusf discretion to deny a motion to amen(
on the grounds of delay alone, even five years after the filing of a comijldgt.
comparison, the FTC is filing this moti before the parties have commenced
discovery in this case. This reasoryamtompt filing negates any suggestion of
undue delay and facilitates efficiensdovery and proceedings in this c&se.

C. The Proposed FAC WII Not Prejudice Defendants.

Acknowledging that avoiding prejudice should be a “major objective” fq

25 Cf. Sorosky v. Burroughs Cor@26 F.2d 794, 805 (9th Cir. 1987) (upholding
bad faith finding when plaintiff moved tamend in order to add a defendant to
destroy diversity jurisdiction).

26 See Leighton833 F.2d at 187.
2"Howey v. U.5.481 F.2d 1187, 1190-91 (9th Cir. 1973).

28 Seel_eighton, 833 F.2d at 187 (“this suit is stillita early stages, and appella
have offered a satisfactory explanationtfeeir delay”). Rule 15(a)(1) permits
parties to amend a pleading to which spansive pleading is required within “2
days after service of a responsive pleadinggedb.R.Civ. P. 15(a)(1)(B). Becaus
Colombana served his Answon December 27, 2018, the FTC was entitled to
the FAC as of right by January 17, 20TEhe FTC was unabl®e file the FAC by
that date due to the furlough of FTGumsel. This constitutes a “satisfactory
explanation” for the modest delaf. Leighton 833 F.2d at 187 (“there is no
evidence of unjust delay in this case”).
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would seek to file the proposed FACalderon and Capit&un have had ample
notice of this lawsuit, dispelling any notion of prejudice to adding them as na
parties. Moreover, none of the preusly-named defendants oppose this motid

D.  Filing the Proposed FAC Is Not Futile

To show that a proposed amendethptaint would be futile, the opposing
party must show that, taking the pleadeddad true, its allegations fail to state
claim as a matter of laf¥. Otherwise, a plaintiff ‘bught to be afforded an
opportunity to test [its] claim on the merit$*”The addition of Calderon and
Capital Sun as defendants, if the allegatiagainst them are taken as true, stat

med

n.

a

e a

legally sufficient claim under the FTC Aahd the TSR and are therefore not fufile.

For example, the FAC chges that they charged consumers upfront fees for

telemarketed debt relief sereis, a plain violation of the TSR.Indeed, this Court

has twice issued preliminary findings thia¢ FTC is likely to prevail on the mer
of its nearly identical allegations against the original defendants.
V. CONCLUSION

For the foregoing reasons, the FTC resjpdlgtrequests that this Court grant

the FTC’s Motion for Leave to File its First Amended Complaint.

3% No previously-named defendants oppose this mot&ee infraL.R. 7-3
Statement.

40 See Klamath-Lake Pharm. Ass’nKlamath Med. Serv. Byr701 F.2d 1276,
1293 (9th Cir. 1983) (upholding denial lefve to amend when amendment to
complaint “could not affect theutcome of th[e] lawsuit”)see also Miller v.
Yokohama Tire Corp358 F.3d 616, 622-23 (9th Cir. 2004) (same).

41| eighton, 833 F.2d at 188 (quotiFgman 371 U.S. at 182).
42 Att. A at 12 7 30, 16 11 44-4%6 C.F.R. § 310.4(a)(5)(i).

43 TRO at 4 1 4 (finding good cause to betighat defendants violated FTC Act
and TSR as alleged in Complair®relim. Inj. at 5 7 (same).
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Dated: February 5, 2019

10

Respectfully submitted,

__Isl
Joshua S. Millard

Brian M. Welke

Barbara Chun (Local Counsel)

Attorneys for Plaintiff
FEDERAL TRADE COMMISSION
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L.R. 7-3 STATEMENT
Undersigned counsel certifies that, prior to filing the instant motion, co

conferred concerning this motion witlhdmas R. Chapin, counsel for Defenda
Duong and Avitia, on December 10, 204i&d December 17, 2018 email, and
December 12, 2018 and thereafter by phdvie. Chapin indicated that Duong a

Avitia would not oppose this motion. Counsel also conferred concerning this

motion withpro sedefendant Colombana via arhon January 29, 2019, and
Colombana responded via email thatwwild not oppose this motion.

FTC counsel also sought to conéamncerning this motion with Richard A.
McFarlane and David Kozich, coundet Jimmy Calderon, Capital Sun

insel

Nts

nd

b

Investments, LLC, and Premier Capital Investments, LLC, via email. In response,

FTC counsel were contacted by apolee with another attorney, Michael
Thurman, Esq., who may substitute as salifior those entities in this case. At
present, it is uncertain whether Jim@glderon, Capital & Investments, and
Premier Capital Investmentsowld oppose this motion.

__Is/
Joshua S. Millard




Case 8:18-cv-01987-JLS-KES Document 50 Filed 02/05/19 Page 12 of 13 Page ID #:1758

© 00 N oo o b~ w NP

N N N N N N N NN R P R B R R R R R
0o N o OO~ W N P O © 0w N O 00 M W N B O

Certificate of Servicc7e 12 of 13 Page ID #:175

8






	Motion and Memo to Amend Complaint - v.3 FINAL
	Motion and Memo to Amend Complaint - 7-3 Statement and CofS



