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I. SUMMARY OF ARGUMENT 

In its opposition brief, the Federal Trade Commission ("FTC") is attempting 

to re-litigate the standard set forth in FTC v. Texaco, 555 F.2d 862 (D.C. Cir. 1977) 

(en bane), and thereby negate this Court's power to provide meaningful review of 

an executive agency's Resolution and Subpoena as established in Texaco. The 

FTC attempts to do so in a case where the operative Resolution authorizes an 

antitrust investigation concerning the distribution or sale of condoms in the United 

States. No other specific product appears in the Resolution. Nevertheless, one of 

the primary issues in dispute concerns the FTC 



approach is curious. Despite being provided several months ago with 1.4 million 

pages of the very documents that form 



sought as non-condom product information found in otherwise responsive condom 

documents. Rather than make any finding as to the reasonable relevance of the 

information sought, the Magistrate Judge concluded that it is plausible that such 

information could be relevant merely because that information 



products, including products totally unrelated to condoms, such as cat litter, 

toothpaste and household cleaning products. Instead, the Magistrate Judge adopted 

the FTC's interpretation of the Resolution without any analysis whatsoever. (JA at 

311-12.) The absence of meaningful independent review from the Magistrate 

Judge renders his opinion fatally flawed under Texaco and its progeny. 

Further, the FTC accuses Church & Dwight of crafting a new test from this 

Court's decision in Texaco. In actuality, it is the FTC that contorts Texaco and 

reads the opinion in a manner that, if accepted, would strip federal courts of their 

power to place reasonable limits on agency investigatory authority. 

A. The FTC improperly seeks to preclude federal courts from 
exercising meaningful review over the actions of administrative 
agencies. 

The FTC basically attempts to remedy the Magistrate Judge's improper 

enforcement of the administrative subpoena by invoking, as it did in the distr5i8oe renders eu4Tc .0033 Tc 3.441,ip38oma35ip015778ren9979 Tc -29.05of meaninnion 



(Rutledge, J.)). As this Court recently stated, an agency's "[s]ubpoena 

enforcement power is not limitless," and-deference notwithstanding-a district 

court must conduct an independent review of an agency subpoena to ensure that 

the subpoena falls within the bounds of the authorizing Resolution. FTC v. Ken 

Roberts Co., 276 F.3d 583,586 (D.C. Cir. 2001) (Edwards, J.). The FTC's 

position would deprive federal courts of the power: ( 1) to interpret even an unclear 

Resolution; and (2) to limit an overbroad subpoena once the same agency that 

issued the Resolution concludes the subpoena is consistent with the Resolution. 

Such a result abrogates meaningful judicial review and places virtually unfettered 

authority in the hands of agencies to probe and pry into a respondent's business 

without justification. Administrative agencies of the Executive Branch do not 

have, nor have they ever had, such power untempered by judicial review. 

This Court made this fundamental premise clear in In re Sealed Case 

(Administrative Subpoena), 42 F.3d 1412 (D.C. Cir. 1994) (Edwards, CJ., Sentelle 

& Tatel, JJ.).2 In that case, the Office of Thrift Supervision ("OTS") commenced 

an investigation into suspicious deposits and withdrawals made at the respondent 

bank by a law firm controlled by one of the bank's directors. Id. at 1414-15. The 

OTS served a subpoena demanding production of the bank's financial records as 

2 Despite citation and discussion of this controlling decision in Appellant's 
opening brief at 20, 23, and 32, the FTC makes no reference to it in its opposition 
brief. 
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well as the personal financial records of the directors and their spouses. Id. at 

1415. The agency claimed that the records were necessary to determine whether 

the directors personally benefitted from the transactions. Id. at 1416. The 

directors, however, responded that some of the records sought by the OTS covered 

periods preceding the allegedly susp~ct transactions, and that those records could 

not possibly have any relationship to the agency's inquiry. Id. at 1419. This Court 

agreed, holding that "the record does not indicate whether information prior to 

[the] period [under investigation] is also relevant to [the agency's] valid purposes." 

Id. at 1420. The Court reversed and remanded the case for the OTS to develop a 

factual record showing the reasonable relevance, if any, that each director's 

personal financial records had to the investigation. Id. 

Sealed Case demonstrates that deference does not insulate an agency's actshat 



demanded production of information that does not concern "the distribution or sale 

of condoms in the United States." (JA at 30.) At no time did the FTC's opening 

brief to the Magistrate Judge explain why the agency needs proprietary and 

business sensitive information about non-condom products, like cat litter and 

toothpaste, to investigate Church & Dwight's conduct in the condom market. Nor 

did it point to any support from the millions of documents already produced to 

establish the reasonable relevance of those materials. When justifying the 

subpoena in the District Court, the FTC merely argued that Church & Dwight 

"should not be permitted to control the course of the Commission's investigation," 

and that removal of non-condom information might impair the comprehensibility 

of otherwise responsive documents. (JA at 160.) As Church & Dwight has 

repeatedly explained, the redactions it proposes will have no such effect. (See 

Church & Dwight Op. Br. at 24-31; infra Part II.B.3.c.) The agency's unyielding 

position is insufficient under Sealed Case, and fails to satisfy Texaco. See Sealed 

Case, 42 F.3d at 1419-20 (reversing the district court's subpoena enforcement 

order because the agency failed to identify record support for its claims of 

reasonable relevance); Texaco, 555 F.2d at 875 (identifying the particular purposes 

for which the FTC could potentially use subpoenaed information about unproved 

reserves of natural gas). 
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In fact, the FTC's opposition brief shows that it is essentially an attempt to 

re-litigate the Texaco standard. Nowhere in its brief does the FTC recognize that a 

federal court has a duty to conduct an independent review of a subpoena­

enforcement petition, nor has the FTC identified any support from the massive 

record upon which this Court could predicate a finding of reasonable relevance. 3 

Nowhere does the FTC explain why the redactions proposed by Church & Dwight 

will impair its investigation. Instead, the FTC merely repeats the mantra that the 

Court must "defer[] to the administrative agency." (FTC Br. at 14.) Simply stated, 

from the FTC's brief, it appears that an agency is entitled to an enforcement order 

simply because it asks for one. 

Texaco does not countenance that untenable result. Under Texaco, the court 

must review the authorizing resolution and subpoena to determine whether a link 

exists between the two. Id. at 875 (illustrating the type of analysis that a court 

must perform in a subpoena-enforcement proceeding). That link must be 

supported by the record, not merely by agency conjecture or say so. See Sealed 

Case, 42 F.3d at 1420 (remanding a subpoena enforcement action to the district 

3 Tellingly, after the Magistrate Judge ordered the production of the 
documents at issue in unredacted form pending the outcome of this appeal, Church 
& Dwight produced over 1.4 million pages of (specifically designated) documents 
on January 27, 201 I. Despite having possession of the documents for over six 
months, the FTC has failed to identify a single document showing that non­
condom information is reasonably relevant to its investigation under any of the 
theories it is now espousing. 
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court because the agency had failed to show why subpoenaed 



that "we have not given agencies carte blanc he in the exercise of [subpoena] 

power" while refusing to enforce an administrative subpoena issued for the 

purpose of determining the cost-effectiveness of future litigation). As explained in 

greater detail below, the Magistrate Judge failed to perform such an in 



At the first step, the court must interpret the resolution to ascertain its 

permissible scope of inquiry. See Texaco, 555 F.2d at 875 (concluding that the 

resolution at issue "envisions an examination of all phases of the estimating 

process"). It is not possible to evaluate whether a subpoena falls within the 

resolution's scope without first identifying the subject matter into which the 

resolution authorizes inquiry. Second, the court must determine what materials the 

subpoena seeks. Id. (enumerating the materials requested under the FTC's 

subpoena). This step is as important as the first, in that the court cannot assess the 

propriety of the subpoena without identifying the materials subject to it. Third and 

finally, the court must compare the scope of inquiry authorized by the resolution 

with the materials subpoenaed to determine whether a logical connection exists 

between them. See Sealed Case, 42 F.3d at 1420 (refusing to enforce a subpoena 

because the record failed to show how they were relevant to the agency 

investigation). As set forth below, the Magistrate Judge did none of these three 

things. 

1. The Magistrate Judge failed to interpret the Resolution. 

The FTC acknowledges that the Magistrate Judge did not interpret the 

Resolution but claims that such failure was of no consequence because the 

Resolution "on its face authorizes an investigation regarding the marketing of all of 

C&D's products." (FTC Br. at 24 (quoting JA at 139).) In the FTC's parlance, the 

11 
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Resolution was clear, so "there was nothing to interpret." (Id. ( citing JA at 303-04 

(quoting JA at 30)).) However, the FTC's interpretation of the Resolution is 

"obviously wrong." FTC v. Invention Submission Corp., 965 F.2d 1086, 1089 

(D.C. Cir. 1992) (Mikva, 



11 (1962) (Warren, CJ.)) (The court "must not be guided by a single sentence or 

member of a sentence, but ( should) look to the provisions of the whole law[.]"). 

The District Court did not follow those fundamental rules of construction, 

and the FTC urges this Court to do the same. The FTC focuses on the Resolution's 

singular statement that the investigation concerns "exclusionary practices, 

including, but not limited to" shelf-share discounts on "Trojan-brand condoms and 

other products." (FTC Br. at 25 (emphases added).) Based on those two phrases, 

the agency claims that its investigative authority necessarily stretches to any 

product distributed by Church & Dwight. (FTC Br. at 2 (the FTC claims that it is 

investigating "exclusionary conduct related to the marketing of condoms and non­

condom products."); FTC Br. at 16 (the FTC claims that the Resolution authorizes 

inquiry into Church & Dwight's "sales and marketing practices involving condoms 

and other products.").) That interpretation, however, ignores the remainder of the 

Resolution. Read as a whole, the Resolution limits right up front the FTC's 

investigative focus to "the distribution or sale of condoms in the United States," 

identifies condoms as the product at issue, and focuses on Church & Dwight's 

condom discount share of shelf program as the primary investigatory target. ( J A at 

30.) Placing the excerpts cited by the FTC alongside these three separate 

references to condoms, it becomes clear that the Resolution is susceptible to only 

one interpretation: it authorizes the FTC to investigate Church & 



activities in the condom market, namely, the company's distribution and sale of 

Trojan-brand condoms as well as "other products" sold under other condom labels, 

such as Elexa and Naturalamb. 

b. Assuming that the Resolution is ambiguous, the 
Magistrate Judge erred by failing to interpret the 
Resolution. 

Assuming, arguendo, that the Resolution does not clearly exclude non­

condom products from the scope of administrative inquiry, judicial interpretation 

of its intent and reach is still required. Here, the parties have offered competing 

interpretations of the operative document: the FTC believes the Resolution 

authorizes inquiry into any product marketed by Church & Dwight, while Church 

& Dwight responds that it is limited to condoms bearing the Trojan brand or 

another condom label. That the parties have expended so much time and ink to 

define the proper boundaries of the Resolution suggests that the Magistrate Judge 

should have reviewed the record and issued a ruling interpreting the intent 

underlying the Resolution, as this Court did in Texaco. 

As explained in Church & Dwight's initial brief, the Magistrate Judge 

commented that the Resolution's intent was ambiguous, but failed to take the next 

logical step and interpret its language to resolve the ambiguity. Addressing the 

intent underlying the Resolution, the Court merely stated: 

The FTC resolution itself states that the investigation will 
concern itself with "potentially exclusionary practices 

14 
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mentions those practices and the products at issue. See, e.g., Resolution in In re 

Intel Corp., FTC File No. 061-0247 (May 29, 2008), available at 

http://www.ftc.gov/os/adjpro/d9341/091215intelmotion.pdf, at 66 (authorizing 

investigation regarding "predatory pricing, loyalty rebates and discounts, 

exclusionary payments, bundled pricing, exclusive dealing, tying, or other 

exclusionary practices respecting x86 microprocessors and related products" 

( emphases added)). 

If the Commissioners intended to also authorize investigation into all non­

condom products distributed by Church & Dwight, they could have easily crafted 

language with that effect. For example, they could have drafted the Resolution to 

read and expressly include such non-condom products: 

• "To determine whether Church & Dwight, Co., Inc. has attempted to 
acquire, acquired, or maintained a monopoly in the distribution or sale 
of condoms [and/or other products] in the United States, or in any 
part of that commerce, through potentially exclusionary practices .... "; 
or 

• "To determine whether Church & Dwight, Co., Inc. has attempted to 
acquire, acquired, or maintained a monopoly [] in the United States, or 
in any part of that commerce, through potentially exclusionary 
practices including, but not limited to, conditioning discounts or 
rebates to retailers on the percentage of shelf or display space 
dedicated to [] condoms and other products distributed or sold by 
Church & Dwight, in violation of Section 5 of the Federal Trade 
Commission Act, 15 U.S.C. Section 45, as amended." 

The Resolution says neither of those things, and the Magistrate Judge should have 

construed the Resolution as written and according to its most natural meaning: as 

17 
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authorizing discovery of any information about condom products alone for the 

purpose of determining whether Church & Dwight has monopolized or attempted 

to monopolize the condom market, whether through shelf-share discounts or some 

other method. 

The FTC faults Church & Dwight for seeking to add words to the Resolution 

by claiming that the phrase "Trojan brand condoms and other products" should be 

interpreted as "Trojan brand condoms and other [condom] products." (FTC Br. at 

20.) According to the FTC, this Court rejected a similar reading of the resolution 

in Texaco, in which the respondent gas producers sought to insert the word 

"proved" into the phrase "natural gas reserves." (Id. (citing Texaco, 555 F.2d at 

874).) That analogy is ill-drawn. In Texaco, the gas producers sought to inject a 

completely new word into the controlling resolution. Church & Dwight, in 

contrast, does not seek to add to the Resolution's text. Instead, it urges the Court 

to logically interpret two parts of the Resolution in conjunction with one another. 

See Republican Nat'! Comm., 299 F.3d at 894 n.8 (quoting Dodek v. CF 16 Corp., 
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focus; and it cites Church & Dwight's 







(3) "provid[e] context to responsive documents."7 (FTC Br. at 16.) None of those 

arguments establish a finding of reasonable relevance. 

a. Tying and Bundling 

The FTC asserts, in the abstract, that because tying and bundling are 



Dwight Op. Br. at 2 (citing JA at 328).) Indeed, since Church & Dwight produced 

over 1.4 million pages of documents containing the disputed information on 

January 27, 2011, the FTC has identified no support to the contrary. Where in any 

of the 1.4 million pages of documents at issue is there support for the FTC's 

claimed "possibility" of any tying or bundling of condoms with cat litter? FTC 

Brief at 21 n.12. More significantly, an investigation into tying or bundling would 

require the FTC to obtain information about Church & Dwight's sales practices in 

both the condom market and the market for the allegedly tied product. 

Nonetheless, the FTC has never requested information about any non-condom 

market, and this omission belies the agency's claim that tying and bundling are 

legitimately within the scope of its investigation, or that it is seeking non-condom 

information to investigate those practices. 

b. Market Comparison 

The FTC also postulates, again in the abstract with no record support, that 

"[n]on-condom product information may also be useful to compare, for example, 

how C&D markets its own products based upon the competition those products 

face" and "to compare C&D's conduct in the condom market, where C&D may 

have neutralized significant competition, with its conduct in non-condom product 

purchase due in large part to embarrassment factors. (Id.) Thus, in order to aid 
consumers in locating their condom of choice, retailers generally display the same 
brand of condoms together and distributors typically minimize color and graphic 
changes to packages. (Id.) choTc �EMC �ETep.0n1B/Artitors <</Attach







document as opposed to earlier drafts or proposals." (FTC Br. at 18.) Both of 

these grounds are flawed. 

First, the information at issue here is fundamentally different than the 

information in Carter, which concerned single-page cigarette advertisements. 464 

F. Supp. at 640. Such documents are completely distinguishable from the multi­

page, multi-product documents at issue in this investigation. In Carter, the 

resolution specifically concerned the "advertising, promotion, offer for sale, sale, 

or distribution of cigarettes in violation of Section 5 of the [FTC] Act." Id. at 636 

( emphasis added). The Court refused to allow redactions because withholding any 

information would have impaired the comprehensibility of the advertisements, and 

because all information appearing in them necessarily related to the manufacturer's 

marketing practices. Id. at 640. Here, by contrast, the disputed information does 

not concern the "distribution or sale of condoms." (JA at 30.) Rather, it pertains to 

unrelated products that happen to appear, for example, in a performance report of 

company products which includes condoms. (JA at 259-60.) Church & Dwight 





III. CONCLUSION 

In sum, the Magistrate Judge failed to perform the three-step independent 

analysis that comports with this Court's decision in Texaco. The Magistrate Judge 

never interpreted the Resolution; never identified the information sought by the 

subpoena; and never explained why those materials were reasonably relevant to the 

FTC investigation. The FTC's eleventh hour attempt to backstop the Magistrate 

Judge's omissions with new explanations for relevance of non-condom information 

that have no basis in law or fact is improper and, at best, requires a remand for the 

Magistrate Judge to address the issues not previously raised. Accordingly, Church 

& Dwight requests that this Court reverse the Magistrate Judge's decision, require 

the return of the unredacted documents to Church & Dwight, and, at the very least, 

remand this matter to the District Court to conduct a renewed analysis faithful to 

this Court's mandate in Texaco. 
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