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Il. BACKGROUND

A. The Complaint

Complaint Counsel challeng&4 bilateral trademark disptsettlement agreemen
entered into by 1-800 Contacts, each wathlifferent contact lens retailerThese settlemen
agreements relate to online search advertisidithe complaint alleges @ such advertising it

data-intensive: “[Ijn determini
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restraint on competitioh Continental T.V., Inc. v. GTE Sylvania 1n433 U.S. 36, 49 (1977)
Complaint Counsel likewise statedl the initial conference th#ley intend to pve their case
under a methodology that considers market poavet actual effects.Tr., Sept. 7, 2016, a
19:24-20:17. Respondent believes that the ewcelenill show that the circumstances a
character of the agreements makaitrust scrutiny inapproprigtéhat in the alternative thi
procompetitive benefits of the agreements outweigh any anticompetitive effects, th
agreements are not likely to harm competitiocamsumers, that 1-800 Contacts does not
market power, and that the complaint’s allegeatduct markets fail. Respondent also challen
the extensive relief being sought.

C. Fact Discovery

One indicator of the scope appropriate expert sicovery in this action is the scope
the fact discovery that the parties have takéwenty-nine third parties have been subpoene
More than 175,000 documents and electronic fileehmeen produced. We estimate that to
the equivalent of more than two million pages. Forty-one depositions have been taken, 1

years-long pre-filing investigaticand 28 in the tigation itself.

D. Experts

In light of the multiple different subject maters to be addressed at trial, and the un:
scope of the expert reports that Complaint Counsel would be submitting, Respondent |
designated seven experts. In its expesigi@tion, Respondent acknowledged the presumg
limit of five expert witnesses and stated thiat‘expects to reduce its list after receivir
Complaint Counsel’'s expert rep® and/or file a motion seeirigave to call additional expel
witnesses.” Motion, Ex. B, at 2. Respondent received Complaint Counsel’'s expert rep

February 6, 2017. Two days later, Respondeotified Complaint Counsel that it we
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withdrawing one of its seven designated experts.
Il ARGUMENT

A. The Circumstances Of This Case Warrant One Additional Expert

The parties agree that Rule 3.31A(b) authorthesCourt to allow more than five expe
witnesses “due to extraordinary circumstance®éspondent submits that such circumstar
exist here.

Eirst, this is not a typical enforcement actioffhis action involves not one area of tl
law but at least two. Here, Complaint Counselgaletheory is that thantitrust standard it
violated because the reach tife agreements is allegedly beyond the rights protectes
trademark law. Respondent contends that the agreements settled readigpabdy claims anc
did so by commonplace and reasonable typesttésent agreements. Respondent’s defer
and evidence related to Complaint Counsel'sanaark theories necessitate testimony from
expert in trademark practice wihas litigated and settled suctsppluites. This subject matter
distinct from the other subject matters onathRespondent is offering expert opinions.

To address these issues, Respondent plans to call Howard Hogan, an accon
trademark lawyer. Mr. Hogan will testify that the agreements settling 1-800 Con
complaints were of a form that is both reasonable and commonplace, that the relief pro\
narrowly and appropriately tailored to remedy the violations alleged, and that more na
tailored provisions would prove to be impracticable.

Second, Complaint Counsel's use of the antitrust laws to scrutinize settleme!

trademark litigation necessitates testimony regaythe economics of trademarks and tradernr

2 Complaint Counsel attached Respondent’s ExXjMitness List to their motion but omitted tt
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protection. Respondent intends to call William Las)deprofessor of law and economics at
University of Chicago LawSchool. Dr. Landes co-autleal, with Richard PosnefThe

Economic Structure of Intellectual Property Lamhich contains two chapters on the econorr
of trademarks and is viewed as the seminal treatise on that subject. Dr. Landes h
published on the economics of litigation, including one of the first papers that use econot
analyze the choice between settling a dispute going to trial. Dr. Landes will explain an

apply economic principles of trademark protections.
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provided by the search engines to explain consumer Internet desdratior as relevant to th
restrictions in the settlement agreements and also use such data and academic litel

analyze the potential effects of
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keywords in Internet paid searcluvertising. R. Goodstein et al.,, Using Trademarks

Keywords: Empirical Evidence of Confusjd05 TMR 732 (2015). Professor Goodstein w
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case arises at the intersection of two arebhshe law — trademark (and, more genera
intellectual property and tort) and antitrust, as well as the fact that the subject matter
internet search advertigj — requires analysis of massive troeéslata related to advertiser ai
consumer behavior.

Complaint Counsel make some of the sanméssaf arguments that this Court overrul
in Pom Wonderful As they did in Pom WonderfuComplaint Counsel argue here that they h
designated fewer than five experts (initially four Fom Wonderfyl three here, althoug
Complaint Counsel has nottydesignated rebuttal experts011 WL 734462, at *3. But th
Court looked to the fit between the Respondents’ experts and the Respondents’ defense
how Complaint Counsel chose present their casdd. at *4-*5. The same is true here. TI
fact that Complaint Counsel have chosenignore the trademark settlement aspect of
agreements at issue does not mean that Rdspb should be hamstrung in presenting i
aspect.

As they did in Pom WonderfuComplaint Counsel argue that other cases “have |
prosecuted with fewer than five expertkl” at *3. But as the Court said ibom Wonderfylthe
result in other cases “is not material to WwiggtRespondents are entitled to defend themse
against the charges brought against thethigicase with more than five expertdd. at *4.

Complaint Counsel also argue, as they diBam Wonderfylthat permitting Respondet
to present an additional expent its defense would unfairly burden Complaint Counsel. 1
argument has no merit. There have been 41 depositions and the equivalent of approxime
million pages of documents produced in this matierthe Part 3 phase alone, 29 third par
have been subpoenaed. At leagheiexperts will be deposed redkess of the outcome of thi

motion. The current motion lists 11 individual Complaint Celingarticipaing in these
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF THE ADMINI STRATIVE LAW JUDGES

In the Matter of

1-800 Contacts, Inc., Docket No. 9372

a corporation

DECLARATION OF STEVEN M. PERRY IN CONJUNCTION WITH
RESPONDENT 1-800 CONTACT'S OPPOSITION TO
COMPLAINT COUNSEL'S MOTION TO LIMIT RESPONDENT
TO FIVE (5) EXPERT WITNESSES

I, Steven M. Perry, declare as follows:

1. | am an attorney at the law firm bfunger, Tolles & Olson LLP, counsel for
Respondent 1-800 Contacts, Inc. in this mattenn licensed to practice law before the court
the State of California and haappeared in the action pursuémRule 4.1 of the Commission’
Rules of Practice.

2. | submit this Declaration in conjution with Respondent 1-800 Contact’s
Opposition to Complaint Counsel’s Motion to littRespondent to Five (5) Expert Witnessés
have personal knowledge of the fastated in this deatation and, if calleds a witness, could
competently testify to them.

3. Attached to this declaration as ERitil is a true ad correct copy of
Respondent’s Expert Witness List, served Jantidry2017 in this matter. Exhibit 1 includes 1
CVs of each of Respondent’s six remaining geated experts, but omits the voluminous pric

testimony that was included in the expert disclosure.
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4. Attached to this declaration as Extid is a true and correct copy of the
Subpoena Duces Tecum served by ComplaininGel on Google Inc. on or about October 2C
2016 in this matter.

| declare under penalty pkrjury under the laws of the Ued States that the foregoiigg
true and correct.

Executed on February 15, 20117 Los Angeles, California.

/s/Steven M. Perry
Steven M. Perry
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surrebuttal expert witnesséand expects to reduce its list after receiving Complaint Counsel’s
expert reports and/or file a motion seeking leave to call additional expert witnesses.

Subject tathe foregoing, including its reservations of rights, Respondent provides
the following list of experts:

EXPERT WITNESSES

1. Dr. Kevin Murphy. Professor Murphy’s background, qualifications, and
publications within the past ten years are described in his curriculum vitae, a copy
of which is provided herewith as Exhibit A.ranscrips of Professor Murphy’s
testimony in US Airways, Inc. v. Sabre Holdings Corp., United States District
Court, Southern District of New York, Case No. 1c4402725MGC are
provided as Exhibit B. Transcripts of Professor Murphy’s testimony in Aspinall
v. Philip Morris, USA, Inc., Superior Court for the Commonwealth of
Massachusetiase No. 98-600BLSI, areprovided as Exhibit CNeither
Professor Murphy nor Respondent have in their possession, custody, or control
any transcript®f other trial or depositiotestimonygiven within the past four
years that are not under seal.

2. Dr. Anindya Ghose. Professor Ghose’s background, qualifications, and
publications within the past ten years are described in his curriculum vitae,
provided as Exhibit D. In addition, Professor Ghose testified at a deposition in In
re Facebook, Inc., IPO Securities and Derivative Litigation, United States District
Court, Southern District of New York, Case No. 1rh@3-02389. Neither
PrdessorGhose nor Respondent have in their possession, custody, or control any
transcripts of trial or depositicestimonygiven within the past four years that are
not under seal.

3. Dr. Michael Ostrovsky. Professor Ostrovsky’s background, qualifications, and
publications within the past ten years are described iounrgculum vitae,
provided as Exhibit E. Professor Ostrovsky has not given trial or deposition
testimony within the past four years.

4, Dr. William Landes. Professotandess background, qualifications, and
publications within the past ten years are described iounrgculum vitae,
provided as Exhibit F. Professor Landes not given trial or deposition
testimony within the past four years.

5. Mr. Howard S. Hogan. Mr. Hogan’s background, qualifications, and
publications within the past ten years are described iounrgculum vitae,
provided as Exhibit G. Mr. Hogan has not given trial or deposition testimony
within the past four years.



Dr. Ronald Goodstein. Professor Goodstein’s background, qualifications, and
publications within the past ten years are described iounrgculum vitae,
provided as Exhibit H. Professor Goodstein has not given trial or deposition
testimony within the p&t four years.

Dr. Kent Van Liere. Dr. Van Liere’s background, qualifications, and
publications within the past ten years are described in his curriculum vitae,
provided as ExhibiL. The transcript of Dr. Van Liere’s deposition in In re:
Lumber Liquidators Chinese-Manufactured Flooring Products Marketing, Sales
Practice and Products Liability Litigatigrinited States District for the Eastern
District of Virginia, Case No. 1:15d-02627, is provided as Exhikit The
transcript of Dr. Van Liere’s deposition in Rock v. National College Athletic
Association, United States District Court for the Southern District of New York,
Case No. 1:12v-01019, is provided as Exhibit K. The transcript of Dr. Van
Liere’s deposition in OriXJSA Corp. v. Preston Hollow Capital, LI.Onited
States District Court for the Eastern District of Texas, Case No-Gvt60170,

is provided as Exhibit L. The transcript of Dr. Van Liere’s deposition in Devi



Justin P. Raphael (justin.raphael@mto.com)
MUNGER, TOLLES & OLSON LLP

560 Mission Street, 37Floor

San Francisco, California 94105

Chad Golder (chad.golder@mto.com)
MUNGER, TOLLES & OLSON LLP
1155 F Street NW,"7Floor
Washington, DC 20004

Sean Gates (sgates@charislex.com)
CHARIS LEX P.C.
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CERTIFICATE OF SERVICE

| hereby certify that oddanuary 13, 2017 served RESPONDENT'S EXPERT
WITN ESS LIST on the following Complaint Counsel:

Thomas H. Brock, tbrock@ftc.gov
Barbara Blankbblank@ftc.gov

Gustav Chiarello, gchiarello@ftc.gov
Kathleen Clair, kclair@ftc.gov

Joshua B. Gray, jbgray@ftc.gov
Geoffrey Green, ggreen@ftc.gov
Nathanial Hopkin, nhopkin@ftc.gov
Charles A. Loughlin, cloughlin@ftc.gov
Daniel Matheson, dmatheson@ftc.gov
Charlotte Slaiman, cslaiman@ftc.gov
Mark Taylor, mtaylor@ftc.gov

DATED: January 13, 2017 By: _/s/ Gregory P. Stone
Gregory P. Stone
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Measuring the Gains from Medical Research: An Economic Apeditazhvolume
with Robert H. TopelChicago: The University of Chic&gessZ003).

Chapters in Books

“Income and Wealth in America,” with Emmanuel Saez, in Inequality and Economic
Policy ed. Tom Church, Christopher Miller, John B. Taylor, Stanford, CA: Hoowv
(2015)

Articles

“Government Regulation of Cigarette Health Information,” with Berkdeimand
Lynne Schneider, 24 Journal of Law and E635({ARE).

“Estimation and Inference in Tv&iep Econometric Models,” with Robert H. Topel, 3
Journal of Business and IE&atisti830 (985).

“Unemployment, Risk, and Earnings: Testing for Equalizing Wage Differences in the
Labor Market,” with Robert H. Topel,_in Unemployment and the Structure of Labor
Marketspp. 103t39, ed. Kevin Lang and Jonathan S. Leonard. London: Basil Blackwell
(1987).

“The Evolution of Unemployment in the United States: 1988;” with Robert H.
Topel in NBER Macroeconomics Annual, pp5&1led. Stanley Fischer. Cambridge,
MA: MIT Presg1987).

“Cohort Size and Earnings in the United States,” with Mark Plant and Finis Welch, in
Economics of Changing Age Distributions in Developed Countries,58ed9-
Ronald D. Lee, W. Brian Arthur, and Gerry Rodgers. Oxford: Clarendot 98&)s (

“The Family and the State,” with G&ryBecke1Journal of Law and Ecordofh8&3)

“A Theory of Rational Addiction,” with Gary S. Bec®@rJournal of Political EconomysS.



“Building Blocks of Market Clearing Business Cycle MadighsAndrei Shleifer and
Robert W. Vishny, in NBER Macroeconomic Annual, pp824&d. Olivier Jean
Blanchard and Stanley Fisclambridge, MA: MIT Press (1989).

“Efficiency Wages Reconsidered: Theory and Evidence,” with Robert H. Topel, in
Advances in the Theory and Measurement of Unemploypep04-20.ed. Yoram
Weiss and Gideon Fishelson. London: Macnilig@0y.

“Empirical AgeEarnings Profiles,” with Finis Welch, 8 Journal of Labor EX@omics
(1990)

“Human Capital, Fertility, and Economic Growth,” with Gary S. Becker and Robert F.
Tamura, 98 Journal of Political Ec8har{iy990).

“Accounting for the Slowdown in Bladkiite Wage Convergence,” vithinhui Juhn

and Brooks Pierce, in Workers and Their Wages: Changing Patterns in the United States
pp. 107143, ed. Marvin Kosters. Washington, D.C.: American Enterprise Institute

(1991).

“The Role of International Trade in Wag#dpentials,” with Finis Welch,\orkers
and Their Wages: Changing Patterns in the United @ta@369, ed. Marvin Koste!
Washington, D.C.: American Enterprise Instifi88X).

“Why Has the Natural Rate of Unemployment Increased over Time?bbath R
Topel and Chinhui Juhn, 2 Brookings Papers on Econorbi¢1a&h)ity

“The Allocaton of Talent: Implications for Growth,” with Andrei Shleifer and Robert
W. Vishny, 106 Quarterly Journal of EGh®@s1)

“Rational Addiction and the Effect of Price on Consumption,” with Gary S. Becker and
Michael GrossmaBl American Economic Revi@@237

“Wages of College Graduates,” in The Economics of American Higher Education, pp.
12140, ed. William E. Becker and Darrell R. Lewis. Boston: Kluwer Academic
Publishers1©92)

“Changes in Relative Wages, 1983%: Supply and Demand Factors,” with Lawrel
Katz, 107 Quarterly Journal of Ec86di9&R).

“The Structure of Wages,” with Finis WeldvQuarterly Journal of EcoA8m{d992)

“The Transition to a Mark&conomy: Pitfalls of Partial Planning Reform,” wittir@i
Shleifer and Robert W. Vishny, 107 Quarterly Journal of 88 (661¢s



“Industrial Change and the iRgsImportance of Skill” with FirWgelch in Uneven
Tides: Rising Inequality in America, pp. 101-132, ed. Peter Gottschalk and Sheldon
Danziger. New York: Russell Sage Foundation Publica888%. (




“Vertical Integration as a SEliforcing Contractual Arrangement,” with Benjamin
Klein, 87 American Economic Review 415 (1997)

“Unemployment and Nonemployment,” with Robert H. Topel, 87 American Economic
Review 295 (1997)



“Entrepreneurial ability and market selection in an infant industry: evidence froi






“The Interaction of Grotih in Population and Incorievith GaryS.Becker
Unpublished Working Pap@006).

“Persuasion and Indoctrination,” with Gary Be(2@07).

“The Value of Life Near Its End and Terminal Cavigh Gary S. Becker and Tomas
Philipson 2007).

“On the Economics of Climate Policy,” with Gary S. Becker and Robert H. Topel
Working Paper No. 234 (January 2010, Revised September 2010).



“The Economics oNFL Team Ownershjpwith Robert H. Topel, report prepared :
the request of the National Football League Players’ Association (January 2009)

Articles About Murphy

“Higher Learning Clearly Means Higher Earning,” by Carol Klé€maago Tribune
March 12, 1989, Jobs Section pp. 1. Long article about “The Structure of Wages” with
picture of Murphy.

“Why the Middle Class Is Anxious,” by Louis S. Richman. Fdidyrizl, 1990, pp. 106.
Extensive reference to Murphy's work on returns to education.

“Unequal Pay Widespread in U.S.,” by Louis Uchitelle, New Yoqrkugostsl4, 1990,
Business Day section pp. 1. Long piece on income inequality.

“One Study’s Rags to Riches Is Another’s Rut of Poverty,” by SylvidB\aséork
TimesJune 17, 1992, Business Seppof. Long piece on the income inequality
research.

“Nobels Pile Up for Chicago, but Is the Glory Gone?” by Sylvia Nasar, New York Times
November 4, 1993, Business Se@mri Long piece on Chicago School of econot
Featured a photo of five of the






Rebuttal ExpeReport of Kevin M. Murphy, June 10, 2013, in the Matter of Micr:
Corporation v. Motorola, Inc., et al., The United States District Court Western C

Washington at Seattle.

Trial Testimony of Kevin M. Murphy, June 19, 2013, in United States of America v.



Expert Repd of Kevin M. Murphy, Octob&1, 2013, in the Matter of Ma&yCarroll
and Betty C. Lynn, et al., v. Philip Morris USA, Inc., et al., Superior Court for th
Delaware in and for Ne@astle County.

Deposition of Kevin M. Murphy, November 2, 2013, in re: Petition of Pandora Media,
Inc., related to United States of America v. American Society of Composers Authors and
Publishers, The United States District Court for the Southern District of New York.

Rebuttal Expert Report of Kevin M. Murphy, November 8, 2013, in the Matter of US
Airways, Inc. v. Sabre Holdings Corp., Sabre, Inc., and Sabre Travel International Ltd.,
The United States District Court for the Southern District of New York. Case No. 1:11-
cv-02725MGC.

Deposition of Kevin M. Murphy, November 12, 2013, in The Apple iPod iTunes
Antitrust Litigation, The United States District Court for the Northern District of
California Oakland Division.

Expert Report of Kevin M. Murphy, November 18, 2013, in the Matter of WNET,
Thirteen, Fox Television Stations, Ifiwentieth Century Fox Film Corporation, WI
Inc., Univision Television Group, Inc., The Univision Network Limited Partnership, and






Supplemental Expert g&t of Kevin M. Murphy, October 17, 2014, in the Matter
Nukote of lllinois, Inc. v. Clover Holdings, .lrend Clover Technologies Group, LLC,
The United States District Court for the Northern District of Texas (D@las)No.
3:10ev-00580P.

Expert Report of Kevin M. Murphy, October 30, 2014, in the Matter of Processed Egg
Products Antitrust Litigation, Indirect Purchaser Action, The United States District
Court for the Eastern District of Pennsylva@ese No. 0B¥D-02002.

Verified Statement éfevin M. Murphy, November 4, 2014, in re: STB Docket No. EP



Second Supplemental Expert Repbkevin M. MurphyJanuary 2205, in the
Matter of Nukote of lllinois, Inc. v. Clover Holdings,,laad Clover Technologies
Group, LLC, The United States District Courtli@er Norhern District of Texas
(Dallas)Case No. 3:16+00580P.

Deposition of Kevin M. Murphy, February 9, 2015, in the Matter of Lori Aspinall and
Thomas Geanocopoulos, on behalf of themselves and all others similarly situated, v.
Philip Morris, USAInc., Superior Court for the Commonwealth of Massachusetts. Case
No. 986002BLSI.

Expert Report of Kevin M. Murphy, March 13, 2015, in the Matter of Processed Egg
Products Antitrust Litigation, Indirect Purchaser Action, The United States District
Cout for the Eastern Digtit of Pennsylvania. Case NoMIB-02002.

Expert Report of Kevin M. Murphy, March 13, 2015, in the Matter of The Dial
Corporation, Henkel Consumer Goods, Inc., H.J. Heinz Company, H.J. Heinz C

L.P., Foster Poultry Farms, Smithfield Foods, Inc., HP Hood LLC, BEF Foods, Inc. and
Spectrum Brands, Inc. v. News Corporation, News America Inc., News America
Marketing FSI L.L.C., News America Marketirgtéme Services L.L.C., The United

States District Court for the Southern Distof New York. Case No.-t8-06802

(WHP).

Expert Report of Kevin M. Murphy, March 16, 2015, in the Matiattifew Edward



Declaration of Kevin M. Murphy, April 30, 2015, in the Matter of PB Property
Management, Inc., Janet Helm, Jimmy Jewell, Deborah L. Wagner and Stanley H.
Wagner, et al. v. Goodman Manufacturing Company, L.P., and Goodman Global, Inc.,
The United States District Court for the Middle District of Florida Jacksonville D

Case No. 3:18v1366-HESIBT.

Deposition of Kevin M. Murphy, May 1, 2015, in the Matter of The Dial Corporation,
Henkel Consumer Goods, Inc., H.J. Heinz Company, H.J. Heinz Company, L.P., Foster
Poultry Farms, Smithfield Foods, Inc., HP Hood LLC, BEF Foods, Inc. andi8pectr
Brands, Inc. v. News Corporation, News America Inc., News America Marketing FSI
L.L.C., News America MarketingStore Services L.L.C., The United States District

Court for the Southern District of New York. Case N@\AB802 (WHP).

Deposition of Kevin M. Murphy, May 13, 201%the Matter of Processed Egg Proc
Antitrust Litigation, Indirect Purchaser Action, The United States District Court for the
Eastern Distct of Pennsylvania. Case NoMIB-02002.

Deposition of Kevin M. Murphy, May 19, 2015, in the Matter of Hoskin Hogan et al. v.
BP West Coast Products LLC et al., The United States Superior Court for the State of
California, City of Lost Angeles. Case No. BC460880.

Rebuttal Expert Report of Kevin M. Murphy, May 29, 201t Matter of



Rebuttal Disclosure of Kevin. M. Murphy, August 17, 2015, in the Matter of Go
Computer, Inc., and S. Jerrold Kaplan v. Microsoft Corporation, The United States
Superior Court of the State of California for the City and County of San Francisco. Case
No. CGG05442684.

Direct Testimonyf Kevin M. Murphy, August 18, 2015, in the Matter of US Airways,
Inc. v. Sabre Holdings Corp., Sabre, Inc., and Sabre Travel International Ltd., 1
States District Court for the Southern District of New York. Case NavD2125-
MGC.

Expert Report of Kevin M. Murphy, August 24, 2015, in the Matter of Ferrerbea, G
Mark Lerner, Derek Rasmussen, Robert Silver, Garrett Traub, and Vincent Birk
v. Office of the Commissioner of Baseball, et al., The United States District Cot
Southern District of New York. Case Noc#3704 (SAS).

Deposition of Kevin. M. Murphy, August 2815, in the Matter of Go Computer, Inc.,
and S. Jerrold Kaplan v. Microsoft Corporation, The United States Superior Court of the
State of California for the City and County of San Francisco. Case Nib-442684.

Expert Report of Kevin M. Murphy, September 8, 2015, in the Matter of Parallel
Networks Licensing, LLC v. Microsoft Corporation, The United States District C
the District of Delaware. Case No2033SLR.

Deposition of Kevin M. Murphy, September 16, 2015, in the Matter of Kleen Products
LLC, et al. v. International Paper, et al., The United States District Court for the
Northern District of Illinois Eastern Division. Case No. ¢vA@711.

Deposition of Kevin M. Murphy, September 28, 201be Matter of Parallel Netwo
Licensing, LLC v. Microsoft Corporation, The United States District Court for the
District of Delaware. Case No-AB/3SLR

Expert Report of Kevin M. Murphy, October 27, 2015, in the Matter of WB&I,Gnc
v. Inguran, LLC d/b/a Sexing Technologies and XY, LL@wS PLC, The United
States District Court for the Western District of Wiscoi@&aise No. 14v-503.

Trial Testimonyf Kevin M. Murphy, November 13015 and November 17, 2015, in
the Matter of Lori Aspinall and Thomas Geanocopoulos, on behalf of themselves and all



America Marketing FSI L.L.C., News America Marketitphe Services L.L.C., Th
United States District Court for the Southern District of New York. Case-tNe. 13
06802 (WHP).

Declaratiorof Kevin M. Murphy, January 26, 201&énMatter of ABS Ghal, Inc. v.
Inguran, LLC d/b/a Sexing Technologies and XY, LLC v Genus PLC, The Unite
District Court for the Western District of Wisconsin. Case No-33@3.

Expert Report of Kevin M. Murphy, February 5, 2016, in the Matter of Moldex Metric,
Inc. v. 3M Company and 3M Innovative Properties Company, The United State
Court for the District of Minnesota. Case No. 204@11821 (JNE/FLN).

Confidential Submission on Fractional Licensing to the U.S. Department of Justice in
Connection with Modification of the ASCAP Consent Decree, February 12, 2016.

Deposition of Kevin M. Murphy, February 16, 2016, in the Matter of Nitédiex Inc
v. 3M Company and 3M Innovative Properties Company, The United States District
Court for the District of Minnesota. Case No. 204@11821 (JNE/FLN).

Verified Statement of Kevin M. Murphy, March 7, 2016, Exhib2 o CSXT Reply
Evidene, in re: STB Docket No. NOR 42142.

Expert Report of Kevin M. Murphy, March 8, 2016, in the Matter of ABS Global
Inguran, LLC d/b/a Sexing Technologies and XY, LLC v Genus PLC, The Unite
District Court for the Western District of WiscansCase No. 1¢+503.

Expert Report of Kevin M. Murphy, March 9, 2016, in the Matter of Lisa Watson,
Wayne Miner, and James Easley, Individually and on Behalf of All Others Similarly
Situated v. Philip Morris Companies, Inc. a corporation, and Philip Morris Incorporated,
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2015 Nominated for Best Paper in INFORMET

2015 Best Paper Award in MiQuarterlyfor 2015

2015 Nominated for Best AIS Paper Award.

2015 NET Institute Gart

2015 Markeéing Sdence Institue Award

2015 Adobe Fadty Researh Award

2014 Best Peer Awardin Managgement Seerce IS depetment from the Ist 3 years (2011-2013)
2014 Best Paer Awardin Informaion Systers Reseaih for 2014

2014 Best Overall ConferencegeaAward atAmerican Markéng As®ciation Confeence.
2014 Best Digial Marketing TrackPaper Awardat Ameican Marketing Ascciation Conference
2014Kaufman Foundaon Grant

2014 Selected For “Top 40 under 40 Busin8shool PriessorsNorldwide” by BusinssWeek.
2014 Sdected For “Top 200 ThoughtLeades for Big Da and Busines Aralytics” by Analytics
Week.

2013 Google Faculty Research Award

2012 Best Theme PapAward, Internfilonal Conference on Inforrian Systems (IC5)

2012 Markéing Sdence Institue Award

2012 SEMWharon Futureof Advettising Grant

2012 Institute on Asin Consurer Insighs Award

2012 Googt Facuty Research Award

2012 NET Institute Gart

2012 NYU Abu Dhabi Institte Seed Grant

2011 Best Paer Award, 2



X 2009 NYUPdy ResarchAward
x 2009 N



10.

11.

12.

13.

Management S@nce, 60(6), 1470-1488.

Chan, J., and A. Ghose. 2014. Internet's Dirty Secret: Assessing the Impact of Online Intermediaries
onHIV TransmissionMIS Quarterly, December, 3@1).

X Best Pape Awar d at the 2011 Workshop on Hedth IT and Economics

X Best Pape Awar d in MIS Quarterly

X Nominated for Best Pape Award in AIS

Burtch, G., A. Ghose, and S. Wattal. 2014. Cultural Differences and Geography as Determinants of
Online ProSocial LendingMIS Quarterly, 38(3) 773-794.

Ghose, A., P. Ipeirotis, and B. Li. 2014. Examining the Impact of Ranking and Consumer Behavior on
Search Engine Revenudanagement Sance, 60(7), 1632-1654.

Lambrech, A., A. Goldfarb, A. Bonatti, A. Ghose, Dan Goldstein,. Rewis, A. Rao, N Sami, S.
Yao0.2014. How do ifms MakeMoney Sdling Digtal Goods Online, Marketing Letters. 25 (3),
331-341.

Burtch, G., A. Ghos, andS. Wattal. 2013. An EmpiricaExamindi



28.

29.

30.

31.

32.

Marketing to Work: Pesondization, Customiztion and Ghoice, Marketing Letters, 19(3-

4), 305-321(Invited paper)

Ghose, A., T. Mukhopadhyaynd U. Rajan2007. Inpact of Interret Refaral Servces on thk
Supply Chain,Information Systens Research, September, 18(3), 300-319.

Ghose, A., ad A. Sundararajan. 2006. Evalirg Pricing $rategy usingeCommece Data:

Eviderce and Btimation Chdlenges, Sétistical Science, 21(2), 131-142.

Ghose, A., M Smith, and R. Tang. 2006. Internet Exchangs br Used Books: An Empirical
Analysis of Product @mibdization andWelfare Impact. Information Systens Reearch, 17(1), 3-

19.

X 2006 ISRBest Published Paper Runner-up Award & Lead Article

Ghose, A., R. Telang, and R. Krishim2005. Effect of Ectronic Secondary Markets on éhSuply
Chain. Jounal of Management Informdion Sygems 22(2), 91-120.



BOOK CHAPTERS

1. Ghose, A. ad S. Han. 2012. kbile Markding Advarced Datebase Marketing, eds. K
Coussemart, K. De BockandS. Neslin

2. Ghose, A. 2008. fie Economic Inpact of User-Geneated and FHrm-Puldished Contat:
Dir
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14,

15.
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on the Outbesks of STDs Workshop on Helth IT & Economgs (WHITE), University of
Maryland at Colleg Fark. Best Paper Award,

B. Li, A. Ghose, andP. Iperatis. 2011. Towards a ThepiModel for Poduct Search, Proceedirgs
of the 20th Internaional World-Wide Wb Conference WWW 2011) Hyderabad March._Beg
Paper Award

B. Li, A. Ghose, ad Panagiotis G. Igectis. 2011. A Demo ®ach Ergine for Produts.
Proceedngs of the 2th International WorldWide Web nference (WWW) 2011, Hyderabad,
March.

Ding, Y., Y. Du, Y. Hu, ZLiu, K. Ross L. Warg, and A. Ghog. 2011. Brodcast Yousdf:
Understanding Youtub Uploades. Proeeding of the 2011 AQVI SIGCOMM Conference

on Internet Measurement, Belin, Gernary.

Huang, Y, P.Singh, and A. Ghosg. 2010. ShowMe the hcertives: A Dynamt SructuralModel of
Employee Blogging EBhavior. Proceeding of the International Conference on Information
Systens (ICIS 2010), St. Lous, December.

Ghose, A P. Ipeirotis, and B Li. 2010. Dasigning Rarking Systems for Hoteloon Trawel Seach
Engines to Enhae User Expeence. Roceedings of thelnternational Conferen
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29. Ghose, A, and S. Yarg. 2M008. AnalyzingSeach Engne Advertising: Sponsred Search and
Cross-Sdling in Eledronic Markés. Proceedings of e World Wide Web C
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January. BestPape Award Nominee

Ghose, A, M. Smth, and R. Telang. 2004. Price Eiagies and 8adal Welfare n Secandary
Eledronic Markes. Proceedngs of the International Conference on Informéion Systemgl CIS
2004),Washington D.C., Decanber. BestPapa Aw ard Nominee

Ghose, A R. Tehg, and R. Krishnan. 2003. Dirla Goods Compiiion in Secondar Electront
Markets. Proceedings of the Internional Conferen@ on Information Systems ICIS 2003), Seattle
Decenber.

Ghose, A M. Snith, and R. Telang. 2003. Internetddenges fo Used Baks: An Empirical Analyss
of Welfare Implications ashPdicy IssuesProceedngs of the Intemational Confeence on
Information Systemgl CIS 2003), SeattleDecembe.

Ghose, A V. Chouwlhary, T. Mukhopadhyay, and U. Rajan. 2003stedized Ricing: A Strategt
Advartage for Eletronic Refailers. Proceedigs of the NFORMS Confererte on Information
Sydems and Tehndogy (CIST 2003)Atlanta, Octdoer.

Gal-Or, E., and A. Ghse. 2003. The Econamic Conequencs of Shaing Searity Information
Pocedngs of the Workshop on Economs andinformation Secuity (WEIS 2003), College Pak,
University of Maryland, May.

Ghose, A T. Mukhopadhyay, and U. Rajan.(2) Advantage for Eledronic Retailers. Proceedngs
of the Inemational Confererceon Information Sysems(l CIS 2002),Barcelona, Spai,
Decenber.

Ghose, A T. Mukhopadhyay, and U. Rajan.@®0 Impactof Refaral Services on Channeldits:
Compdition betweenManufactures & Infomedaries.Proceedngs of INFORMS Confererte on
Information Systens andTechnobgy (CIST 2002) San Jase, Cdifornia, October.

PAPERSINC



Engagenert: Evidence fom a Randomized Experiment on a Crowdfundegform.
INFORMS Annual Meeting, Minnegpolis, MN.

11. Burich, G, Ghose, A., anwvattal, S. 2013. Secret BenefagoCrowdfunder Informaon Hiding
and its Inplicationsfor Fundraising Outomes.IN FORMS Conference onlnformation
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Analysis of Product @mibdization and WHare Implications.Conference onOperational
Excellercein Retaling, Harvard Business Schaol, June.

Ghose, A and P.Ipeirotis. 2007. Designing Novel Revir Rarking Systems on the Web:
Combining Econonais with Opinion Mining.Third Reseaich Symposim on Stdistical
Challengesin E- Commerce Resxch (SCECR), University of Conrecticut, May.

Ghose, A and O. Yao. 200. Goodby Rice Digpeasion? NewEvidencefrom Transadion Prices in
Eledronic Markets. Third Resarch Symposium on Statiical Challengesin E-Commerce
Regach (SCECR), Uniwersity of Connecticut, May.

Foman, C., A. Ghose amA. Goldfarb. 2007. Geography and Ecome®rMeasiring
Conwerience, Seletion ard Frice.International Industrial Organization Confeence Savannah,
April.

Archak, N., A. GloseandP. Ipeirotis. 2007. Towards Autortiag the Ricing Pover of Produt
Attributes An Analysis of Online Product Resws. Witer Business Intellgence Conference,
Utah, February.

Foman, C., A. Ghose d@A. Goldfarb. 2007. Geography and EcomeerMeasuring
Conwenence, Seleton ard Rice. OS Workshop, Unversity of Florida, Jaruary.

Ghose, Aand P. Ipérotis. 2007. Designing TrustedaRking Systems for Consuer Reviews:
CombiningEcoromics with Opinion Mining.DIMAC S Wakshop on Economics of

Information Secuity, Rutgers University, January.

Ghose, Aand P. Iperotis. 2007. Designing &king Systems for Consumer Reviews: The
Econome Impactof Customer Sentiment in Eletronic Markes. Proceedngs of the 2007
International Conference on Dedsion Support System@CDSS D07), Il M Kolkata, January.
Forman, C., A. @Gose and A. Goldfarb. 2007. Geography ariEcommerce: Measuring
Conwerience Sdedion and Pge. HI CSS20" Anniversary Symposium on Copetitive Stratejy,
Economics, and Informdion Systens Hawaii, January.

Ghose, Aand B. Gu. 2006. Esnating Menu Costs in Elémnic Markes. International
Symposim on Information Systems (ISIS 2006), India, Decemb

Ghose, A., P. Igectis and A Suwndararajan. 2006. The Dansbns of Reputation in Electronic
Markets. International Symposium onrformation Systems (1I3Sc -5 Tw 6.7712 0.1.1005 Tw






International Conferenceon Electronic Commece (ICEC 2003) Pittsburgh, October.
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22.

23.

24.

April 2015. Invted Speaker. KAIST Universty, Seoul Title: “Randomizd Held and Natural
Experirments inMobile Marketing.”

February2015. Invted Speaker.University of British ColumbiaTitle: “Randomizd Reld and Natural
Experiments inMobile Marketing.”

February2015. Inited Speaker.Arizona State UniversityTitle: “Randomizd Held and Natural
Experirments inMobile Marketing.”

February 2015. Plenary Speech. Big Data Summit, Toronto.

December 2014. KeyrmEpeech. NYE Day. Title: “Randomized FieldX¥®eimerts in Mobile
Marketing'.

November 2014. Inted Speaker, DasliEccles Schol of Business (Marketing), University of Utah,
Title: “Randanized Field Experirarts in Mobile Marketing'.

June 2@4. Keynok Speeh. Start-Up Qind, ShanghaiTitle: “Big Data=Big Value”.

June 2@4. Keynoke Speech. BTO Confeerce, Milan, Italy. Title: “Leveraging Mobié for Digital
Innovaion”.

June 2014. Inted SpeakerMilan, Italy. Title: “Innovaions in Madbile Marketing.

May 2014. Inted Speaker, Fosr Sdool of Business(Marketing), Universty of Washington, Seatl
Title: “Analyzing the InterdependeebetweenNeb aad Mobile Advertising: A Randomized Field
Experirert”.

April 2014. Invted Speaker. KABT Universty, Seoul Title: “Randomizd Held Experinens in
Mobile Maketing.”

March 2014: Keynoe Spech. Workshop on 8Scial & Business Analyics, Univerity of Texas,
Austin. Title: “Big Data, Randomized Field Experents and Mobile Markeng Analytics.
December 2013. KeymotSpeech. BTO Conferce, Milan, Italy. Title: “Leveraging Mobié for
Digital Innovaion”.

November 2013. Keynote Spe Futire of Busiress Eernt, NYU Stern. Title: “Ushg Big Data to

Leverage The MolglConsumer.”

November 2013Pane
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Commece in tre NewMohile Economy.”

March 2013. Invted Speaker. Cheung Kong Graduate School of Business, (Marketing). Beijing. Title:
“Rarking Products on Seah Ergines.”

March 2013. Invted Speaker. Fudan Univeity, (Marketing). Shanghai. Tile: “Ranking Products
on Se&ch Engines.”

March 2013. Invted Speaker. Tsinghua Univeity School of Ecanomics and Manageent, (Markeing).
Beijing. Title: “Ranking Products one&arch Engines.”

March 2013. Invited Speaker. Paul Merage Schml of Bushess, Univesity of California, Irvine.
Title: “Rarking Prodicts onSeach Ergines.”

February 2013. Inited SpeakerLernea School of Busiess, Univesity of Delawae, Newark. Tité:
“Rarking Products on Seah Ergines.”

Felruary 2013.Webinar. Interndond Institute of Bwsiness Analysis. Tlie: “Mobile Analytics:
Apps, Advetising, and Commrce in he NewMobile Economy.”

January 2013. PBihary Speech.Minnesota Big Data Analics Conferene. University of
Minnesota, Minneapdk. Title: “Mohile Analytics: Apps, Advetising, and Commee in the Nw
Mobile Economy.”

January2013. Pérary Speech. Advertising and Data Sdence Congress.NYU Stern. Title:
“M obile Anaytics: Apgs, Advertising, and Commee in the New Moite Economy.”

January 2013lInvited Speaker. Bogin Univergty, Boston. Tite: “Ranking Products on Search
Engines.”

Decenber 2012. Inted Spe&er. Harvard Busings Sdool (Marketing), Boston. Tie:
“Apps, Advertising, and Commrce in e NewMobile Economy.”

December 2012. Inied Speaker. Big Data @nference. MIT, Boston. Title: “Mobile Analytics:
Apps, Advetising, and Commrce in he NewMobile Economy.”

December 2012. Inited Speaker. DavidEccles $hool of Budness Universty of Utah. Title:
“Apps, Advertising, and Commerce in he NewMobile Economy.”

November 2012. Keynotg8ech Big Data and Business Analys. BTO Conferece,Rone, Italy.
November 2012. Keynotep8ech. Digital Markeing Summit, Indian School of Baginess. Titk:
“Mobile Analytics: Apps,Advertising, and Commerce in theeW Mobile Economy.”

October 2012. Plenary Speechia@e Institue. Title: “Mobile Analytics.”

October 2012. Inted Speaker. TED leate ®lies. TEDxNYU. Title: “Mobile Marleting Trends.”
Sepgember 2012. Moderator.NYU Stern Center dr Measurable Markéng. Panel on
“Measurable Marking in the Path to Pahase.”

August 2012. Keynote Speh Launch 2012.NYU Stern Sclool. Title: “Tednology, Innovaion,
and the Role of Business Stciety.”

May 2012. PlenarySpeech. IBC Workshop, Instituteof E-Commece & Digital Markets (LMU)
in Munich, Gernary. Title: “Sodal Media and Digital Marketing Trends.”

May 2012. Invwted Spe&er. London Budness Sclool (Markding). Title: “London Interpay
BetweenSeach and Social Media: B@gning Rarking Systems for Sarch Engines.”

April 2012. Invted Speaker. Korea Univerty, Seaul. Title: “Apps, Advettising, and Commece in the
New Moabile Economy.”

April 2012. Invted Speaker. Univerisy of Texas at Ausn, Austin. Ttle: “Interply Between Searh and
Sodal Media: Designing Rarking Systems for Seieh Engines.”

Mach 2012. Inited Speaker Wharton Shool, Pliladelphia. Title: “Interplay Between Search and
Sodal Media: Designing Rarking Systems forSeach Engines.”

March2012. Keynote Speech. Allianz&p-ClO ConfeenceMilan, ltaly. Title: “Outlook 2013:Sccial
Meda and Digal Marketing Treuls.”

March 2012. Pérary Speech. BTO Conrdrerce, Milan, ltaly. Title: “Sodal Media and Digal
Marketing Trend.”

March 2012. Invted Speaker. Univeity of Conneticut, Sorrs. Title: “Interplay Between Search and
Sodal Media: Dssigning Rarking Systems for Sech Engines.”
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Sarch, Orgnic Sarch,and User-@neated Content in Electronic Marse’

86. May 2008. Inwted Speaker. Univergy of Washington, Seattle. Title “Seach Engine
Advertising: Sponsored &ech, OrganiSeach, and User-eneated Content in Ektionic Markes.”

87. March 2008. Invited Speaker. IBM Resach. Mining User-&neated Content $ing Economgics:
A Case Study on Rautdion Systens.

88. Felruary 2008. Inited Speaker. Yahoo Research. Mining Usem@ated Contet Using
Economérics: A Ca® Sudy on Reputation Sgtens.

89. February 2008. Inited Speaker. Marking Sdence Institute. Title: “An Empirical Analysis of Seech

Engine Advetising: Sponsaed Search in Electronic Markets.”

90. November 2007. Invited Speaker. University of Minnesota, Minneapolis. Title: “The Dimensions of
Reputatia in Electonic Markets”

91.June 2007. Inited Spe&er. Aty University of Hong Kong. Title: “The Dimensbns of Reputation
in Eledronic Markes.”

92.Jure 2007. Inited Spe&er. Hong Kong Univesity of Scierce and Tehmolo.80% 0 TM®86 r03 0 Til0.9(e



Contmols and Anonyrity in Crowd funding.”

November 2013. Conferce Resentatin. Mapping Mobik Corierence, NYU &rn Sclool. Title:
“Randomized Field Experiems to Measue ROI of Mobile Advertising and Mbile Coupons”.
Jure 2013. Cordrerce Resentation. MarketingSdence Confererce, Istanbul. Tile: “Estimaing
Cross Platform and Cross Device SynesgBetwenWeb and Molbe Advertising.”

Jure 2011. @nference Presentation. Statisticzhallenges in ecommee Research (SECR)
conferere, Rio De drero, Brazil. Title: “How is theMobile Interret Differen®”

Jure 201. Conferere Pregnation. ZEW Confenace Mannheim. Tile: “Designing Rarking
Systens for Hotels on Tavel Search Engines By Ming User-@neatedand CrowdSouced
Content.”

Jure 2010. Confeerce Presentation. Marke
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June 2008. Confance Presntation. Marketing Scierce Conferace, Varncouver.Title: “An
Empirical Analysis of Search Engine Aditgsing: Spamsored Seahin Electronic Markds.”

May 2008. Conérerce Presrtation. Internationdndustial Organzation Conérence,Washington
DC. Title: “An Empirical Analysis of Sarch Engine Advéising: Spmsoed Search in Ectronic
Markets.”

April 2008. Conérerce Presrtation. NET Institute Conferce, NYU. Title: “An Empirical Analysis
of Seach Engine Advdi



44,

45,
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47.

of Internet Referal Servceson the Supply Chain.”

November 2006. Conferea Presentation. INBRMS Annual Meé&ng, Attsbugh. Title:
“Estimating Menu Costs in Elegtnic Markets.”

November 2006. Corferce Presentaiin. INFORMS Annual Meéing, HAttsburgh. Ttle: “The
Impact of Locatdn onConsumer Purchases n Electronic Makets.”

November 2006. Confemee Presentation. INFOWRS Conference on Information Sigms and
Technology (CIST), Risburgh. Title: “Software Vasoning and Quaty Degradation? An
Exploratory Study of th Bviderce.”

October2006. Conferace Presention. ZEW Conf



66. Dece



88.

89.

90.

91.

92.

93.

Segember 2010. Inted Speaker. Harvard Univeity (Economias), Bogon. Title: “Designing
Rarking Systems for Hotels oifravel Search Engires By Mining User-@neatedand Crowd-
SoucedContent.”

Segember 2010. Inted Speaker. George Mason Umsity, Washington DC. Tle:
“Designng Rarking Systems for Hotelon Travel Search EnginesyBMining User-@&@neated and
CrowdSouced Content

July 2010. Inited Spe&er. NBER IT Economts & Produtivity Workshop, Boston. Tle:
“Estimating Demand in the Hotel Industry b4ining User-&neated andCrowdSouced
Content”

July 2010.Invited Spe&er. Sarford Instituteof Theoretcal Econonts (SITE), Sarford
Universty. Title: “A Dynamic Sructural Model of Use Leaming in Mobile Media Content”
June 2010. Inited Speaker Workshop on Digal Busness Modes, Paiis. Title: “Estimating
Demand in the Hotel Industby Mining User-@&neatedand CrowdSoucedContent.”

June 2010, Plenangpeech. L2 Mobile Commece Qinic at NY



111. Jure 2007. Inited Speaker. Natiah Universty of Singapoe. Title: “The Dimersions of
Reputation in Eletronic Markets.”
112.  Jure 2007. Inited Speaker. Conferce on (peational Excdlernce in Retailing.Harvard

Universty (HBS). Title: “Internet Exdarges for Ugd Books: An Empirical Analsis of Product
Camibdization and Wdiare Impli
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EMBA: Sccial Meda and Digal Markding Analytics, NYU Sping 2014. (Instuctor Raing: 6.857)
C20:0038: Soial Media and Digal Marketing Analytics, NYU Fall 2013. (Instrctor Raing: 6.777)
MSBA couse: Seial Media and Digital Markeng Analytics, NYU Fdl 2013 (Instructor Raing: 6.87)
TRIUM Global MBA course: Sccial Media and Digal Markeing Analytics, NYU Fdl
2013. (Insructor Rating: 3.%)

MBA course B20:3310:Sccial Media and Digal Markeing Analytics, NYU Sunmer 2013. (Instuctor
Rating:6.5/7)
X Exeautive Edwcation: LeveragingSodal Media and pital Marketing Sping 2013. (Instuctor Raing:

6.0/7)

X MBA course B20:3310Sccial Media and Diggal Marketing Andytics, NYU Fall 2012. (Instrctor
Raing: 6.0/7)
C20:0038: Soial Media and Digal Marketing Analytics, NYU Fall 2012. (Instrctor Ring: 6.277)
C20:0001: IT in Beiness & Sorety. UG Core, NYU Rll 2010. (Instuctor Ratings: 6.5/7, 6.Bf
C20:0038: Electromi Canmerce and Social MediaUG Eledive, NYU Fall 20M. (Instuctor Raing:
6.0/7)
C20:0001: IT in Bsiness& Sodety. UG Core, NYU Rll 2008. (Instuctor Ratings: 6.6/7, 6.7)
C20:0038: Electromi Canmerce UG Eledive, NYU Fall 2008. (Instuctor Raing: 6.6/7)
C20:0001: IT in Bginess & Soiety: UG Core, NYU Rll 2007. (Instuctor Ratings: 6.6/7, 6.7)
C20:0038: Electrowi Canmerce UG Eledive, NYU Fall 2007. (Instuctor Raing: 6.8/7)
C20:0001: IT in Bsiness & Soety: UG Core, NYU Rll 2006. (Instuctor Ratings: 6.8/7, 7/7)
C20:0038: Electromi Canmerce UG Eledive, NYU Fall 2006. (Instuctor Raing: 6.7/7)
C20:0001: IT in Bsiness & Sogety: UG Core, NYU Rll 2005. (Instuctor Ratings: 6.6/7, 6.8/7, 67/
C20:0001: IT in Bsiness & Soety: UG Core, NYU,Fdl 2004. (Instuctor Ratings: 6.2/7, 6.3
70-451: MB: UG Course, MU, Summer 2003. (Instuctor Rating: 5/5).
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PROFESSIONAL SERVICE (JOURNALS)

Senbr Editor — Information SystmsResearch (§aember 2012 —)

Associat Editor — ManagmentSderce (Jan 2009 — Prest)

Associat Editor — ManagmentSderce $ecial Issue on Business Andilgs (August 2012 — Present)

Associat Editor (Ad Hoc) — Management $erce (08— 2009)

Associae Editor —Information SysimsReseach (Jan 2009 —Bcember 2012)

Associae Editor (Ad Hoc) — MIS Quaterly (2010 — Prest)

Associae Editor — MIS Quarerly, Spe@l Issue on “Perspéges on Tud in Informdion Systems;

20009.

x Editorial Board — Information Systems Research, Special Issue on “Digital Systems & Competition”,
2008.

X Reviewer — American Economic Review, Decision Support Systems, Economic Theory, Electronic
Commerce Research and Applications, IEEE Transactions on Knowledge and DateeEng,
International Journal of Electronic Commerce, Information Systems Research, International Journal of
Industrial Organization, Journal of Economics and Management Strategy, Journal of Industrial
Economics, Journal of Management Information Systems, Management Science (Information Systems),
Management Science (Marketing), Marketing Science, Journal of Marketing Research, MIS Quatrterly,
Operations Research Letters, Production and Operations Management.

x Panel Member — Hong Kong Research Grants Coun@014 —)

X X X X X X X
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PROFESSIONAL SERVICE (CONFERENCES& W ORKSHOPS)

x Conference Co-Chair — Workshop on Informaon Systtms and Economs (WISE), 2014,
Aucklard, December.

X Track co-Chair — Economics of Informaion Systems, Interniond Confaerceon Informdion Systems
(ICIS) 2012, @lardo.

x Senpr Program Committee— ACM Eledronic Commece Confeernce 2012, Spairdune.

x Senpr Program Committee— ACM Eledronic Commece Confeerce 2011, San JesJune.

x Program Committee — INFORMS Conference on Informaion Systems and Technology (CIST)
2012, Ocbber.

x Program Committee — INFORMS Conference on Informaion Systems and Technology (CIST)
2010, Austin, November.

x Program Committee - The Frd Internatonal Worksop on Opindn Mining for Bushess Intdligence
(OMBI 2010), Toronto, Agust

x Program Committee - Workshop on Social MiedAnalytics (SOMA 2010), Washigton DG July

X Program Committee — AQM Electronic Commere Confeernce 2010, Bston, June

X Conference Co-Chair— INFORMS Confererce on Informdion Systems and Technology (CIST), 2009,
San Diego, Octaddr.

X Conference Co-Chair — Workshop on Informaon Systems and Eonomics (WISE), 2008,
Pais, Decamber.

x Conference Co-Organier — First New York Compuer Scierte and Econontis Day (NYCE Day),
2008, September.

x Steering Committee Member - Second NewYork Compuér Sdernce and Eonomcs Day
(NYCE Day), 2009, November.

x Conference Co-Chair— Fourh Symposumon Satistical Chdlenges in Ecommere Reseah (SCECR)
2008, NY, May.

x Track Chair — Pacific Asia Corfererce on Informéion Systems (PACS) 2009, Inda, July Ecanmerce
Track).

X Track Chair — Pacific Asia Corererce on Informdion Systems (PACE) 2008, Chia, July
(Economes of Informdion Systems Track).

X Associat Editor — Intemational Confeerce on Informéion Systems (IC5) 2009, Phaax, December
(Economes of Informdion Systems Track).

X Associae Editor — Intemaional Confeernce on Inform#on Systems (ICE) 2008, Rris, December
(Economcs of Informdion Systems Track).

X Associat Editor—International Conferee on Information Systems (ICE) 2007, Morreal, Deember
(WebBasedinformation Sgtems Track).

X Associat Editor—International Conferee on Infornation Systems (ICE) 2007, Mortreal Deember
(Economgs and Business Value ofdmmation Systemsrack).

X Program Committee — AQV Eledronic Commece Confeence 2009, Stanford, June.

X Program Committee “World Wide Web Cordrernce 2009WWW), Spain, May

x Program Committee— World Wide Web Conérerce 2008(WWW), Beijing, May (Socal Networks
and Web 2.0 Track and Intest Monetizaion Track)

x Program Committee — Internatonal Conferece onWeb Sard and Data Mining WSDM)
2008, Stanford Unersity, February.

X Program Committee-Workshop on Interdiscipliary Studies n Secuity and Priacy, 2008
(WISSP), NYUPdytechric, Sepgember.

x Program Committee—Internatiorla Conferenxce on Electronic Commece 2007 (CEC),
Minnesota, August

x Program Committee-Workshop on Econoros of Informdéion Secuity 2007 (WEB), Pittdurgh, June.



X Program Committee — INFORMS Conferance on Informaion Systems and Technology (CIST)
2007 Seattle, November.
x Program Committee — AQ/ Elecronic Commerce Confeernce 2007, SaDiego, Jus.






x Faculty Affili ate: Marketing Sdence Institute (2008 — Preggen

X Member: Association of Inform@on Systems (AS), Informaion Systens Saiety (ISS),
INFORMS, Markding Science ®dety, Amaican Ecoomic Assocition (AEA).

| NDUSTRY POSITIONS

2013 - Present Chief Data Scientist, 3TI China
2014 - Present Saentific Advisor, OneVet
1999-2000 Senior Consltant, E-Business Division, IBM.

1998-1999 Business Development ManageiCL-Hewlett Pac
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“PushAds Across Devices to Drivelick-throughs, Conuesions: NYU pbofessor” Mobile Marketer,
November 2013.

“Topsy Buy Gives AppleMountains of witter Data,”"Ecommerce Times November 2013

“Top Reviewas On Amazon @t Tons Of Fee Stuff,”"National Public Radio.October 2013.
“Investors Give Yahoo Benefit of DoubtEcommeice Times Ocober 2013

“ SEC's New Crowdfunding Rule Innovave, But With Risk”, Xinhua. Octobe 2013.

“The CravdfundingEcoromy is About toPop’, Time, Segember 2013

“The Cravdfunding Caveat: Mg Campaigns Rk, PC World, September 2013.

“B-Schook ArePuting Consumers UnderdtSaial Media Microscope”BusinessWeekJuly 2013.
“Wanelo, Next \éib in Digtal Dictionary?,” Fox BusinessJuly2013.

“Business Grads t@Vall Street: Drop Bad’, Wired June 2013.

“Three Rofessos Shae Growdfunding Resarch - TuneIn To Learn How To Make Your Campaign A
Sucess.”, Fobes, Jure 2013.

“Web



x “Personal Bloggingat Work Increa®s Produtivity.” Bloomberg Bu
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AREAS OF SPECIALIZATION

Economic Analysis of Law
Intellectual Property

Art Law

Industrial Organization
Antitrust



The Economic Structure of Tort Lago



“Legal Precedent: A Theoretical and Empirical Analysis,” Journal of Law and Economics
(September 1976),-aathored with Richard A. Posner.

“Salvors, Finders, Good Samaritans, and Other Rescuers: An Economic Study of Law and
Altruism,” Journal of Legal S{udimsary 1978),-aathored with Richard A. Posner.

“Should We ax Virgin Materials to Finance Waste Disposal?” Was{dagh 1978),
co-authored with Richard A. Posner.

“An Economic Study of U.S. Aircraft Hijacking, 19846,”Journal of Law and Economics
(April 1978).

“Altruism in Law and Economics,” Papers and Proceedings of the American Economic Review
(May 1978), eauthored with Richard A. Posner.

“Adjudication as a Private Good,” Journal of Legal Studies (Marchal®®gdwith
Richard A. Posner.

“Should Indirect Purchasers Have Standing to Suer WmeleAntitrust Laws?" An
Economics Analysis of the Rule of lllinois Brick,”



“An Economic Theory of Intentional Torts,” International Review of Law and Economics
(December 1981) @uthored with Richard A. Posner.

“Causation in Tort Law: An Economic Approach,” Journal dtueligdanuary 1983)-co
authored with Richard A. Posner.

“Optimal Sanctions for Antitrust Violations,” University of ChiwagevigB8pring 1983).



“The Economics of Anticipatory Adjudication,” Joufh&gal Studies (June 1994) co
authored with Richard A. Posner.

“Counterclaims: An Economic Analysis,” International Review of Law & Economics (Sept.
1994).

“Heavily Cited Articles in Law,” 7 Kent Law Review No. 3 (1&@6&poed with Richard
A. Posne

“The Economics of Legal Disputes Over The Ownership of Works of Art and Other
Collectibles, “ in Essays in the Economics of the Arts (ed. by V. A. Ginsbuigh & P.-
Menger) (Elsevier Science, 199@utbored with Richard A. Posner.

“The Art of Law and Economics: An Autobiographical Essay,” 41 The American Economist
No. 1 (Spring 1997), reprinted in “Passion and Craft, Economists at Work,” Michael
Szenberg, ed. (Ann Arbor: Michigan University Press, 1999)

“Judicial Influence: A Citan Analysis of Federal Courts of Appeals Judigesyial of
Legal Studidsine 1998) €o






“Why (and When) Judges Dissent: A Theoretical and Empirical Analysis,” Journal of Legal
Analysi2011) (3(1): 10137) ceauthored with Lee Epstein and Richard A. Posner

Reprinted in The Romanian Judges’ Forum Review. 2011 (3) pA.41118-
Reprinted in The Economics of Judicial Behaviour, ed. Lee Epstein. Cheltenham, UK: Edward Elgar
Publishing.

“Measuring Coase’s Influence,” Journal of Law & Eddiovaimber 2011) eauthored
with Sonia LahRastory

“Are Even Unanimous Decisions in the U.S. Supreme Court ldedlagital?. L. Rev.
Vol. 106 (No. 2599 (2012) eauthored with Lee Epstein and Richard A. Posner

X Described in The New Republizily 1, 2014

“Was There Ever Such A Thing As JudicialR&sdfraint?” Cal. L. Rev. Vol. 100 (2012) 557
co-authored with Lee Epstein

“How Business Fares in the Supreme Court,” Minn. LVBeW7 (2013) 1431 -co
authored with Lee Epsteand Richard A. Posner

* Reprinted in th&Corporate Practice Commentatds5: 505543 (2013).

» Study described/mentioned in the Economiisirch 11, 2015; New York Timéday 4, 2013; ABAlournal May
7, 2013;Huffington PostMay 6, 2013Atlanta JournalConstitution May 7, 2013Slate June 20, 2013;
Harvard Business Reviedune 21, 2013.

“Revisiting the Ideology Rangigof Supreme Court Justices,” Journal of LegM@&tudies
44 No. S1 (2015) @uthored with Lee Epstein and Richard A. Posner

x  Study described in the American Prosp®pting 2015.

“The Best for Last: The Timing of U.S. Supreme Court Decisions,” Dukeval Re
(2015) ceauthored with Lee Epstein and Richard A. Posner

x  Study described in the ABA Journdiine 2015; National Law Journal, April 6, 2015; New York Times
May 4, 2013

‘The Decision to Depart (or Not) from Precedent.” NMwReview Vol. 90 No. 4
(October 2015) cauthored with Lee Epsteand Adam Liptak
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HOWARD S. HOGAN

Gibson, Dunn & Crutcher LLP

1050 Connecticut Ave N.W., Suite 200
Washington, D.C. 20036

(202) 887-3640
hhogan@gibsondunn.com

EDUCATION

Georgetown University

Bachelor ofScience, 1994

Major in Foreign Service

Magna Cum LaudePhi Beta Kappa

New York University
Juris Doctorate, 1999
Cum Laude

CURRENT POSITION
Partner, Gibson, inn & Crutcher LLP

Howard S. Hogan is a partner in M&ashington, D.C. office of Gibson, Dunn &
Crutcher and is Co-Chair ofdlashion, Retail and Consumer Products group. Over the course
of his career, Mr. Hogan has handled numerongptex cases in a variety of federal and state
courts in several differentibstantive areas, butshpractice focuses on intellectual property
litigation and counseling, and in particuteademark matters. MHogan has represented
various corporations and individls in connection with trademalégal issues in a broad range
of industries, including financial servicesports, fashion, cosmetics, entertainment,
transportation, pharmaceuticals, and onlineisesv A significant portion of Mr. Hogan’s
practice involves computer, Internet, and nevdiaeelated issues. He has represented and
counseled a wide varietf companies on these issues, andséegiin negotiating resolutions to
a significant number of dis
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PAST EMPLOYMENT

Associate, Debevoise & Plimpton LLP (2000-04)

Law Clerk, Naomi Reice Buchwald, U.S. Distrdudge, Southern Eirict of New York
(1999-2000)

Team Leader, AmeriCorps Natior@ivilian Community Corps (1994-96)

PROFESSIONAL ACTIVITIES

1. Member, Famous and Well Known Marks ComasttIinternational Trademark Association;
Chair, Federal Litigatiofask Force. (2015-present)

2. Board Member, Washington Lawyers’ Committee Civil Rights and Urban Affairs. (2016-
present)

Advisory Council Member, Movin@icture Institute (2011-present)
Speaker, Design Law 2016 Symposium. (2016)
Speaker, Comic Book Law School, Comic-Con San Diego (2016)

o 0 b~ w

Speaker, 14 U.S. Patent and Trademark Office — George Washington University Law
School China IP Program. (2016)

7. Speaker, U.S. Department of Commerce @htha’s Ministry of Commerce (MOFCOM)
20th U.S.-China Legal Exchange. (2016)

8. Program co-chair & speaker, Fashion &wedail Law 2016: Trendand Developments,
Practising Law Institute. (2016)

9. Speaker, National Press Club Design Patent Panel. (2016)
10. Speaker, Law Luxury Summit 2016. (2016)

11.Member, Anti-Counterfeiting Committee, Intational Trademark Association; Chair,
Policy Task Force. (2011-15)

12.Member, Steering Committee, Northerrrginia Technology Guncil General Council
Committee. (2010-15)

13.Speaker, The Law of Documentaries 101: Cwmbyrand Media Law Issues, Moving Picture
Institute Masterclass (2015)

14.Program co-chair & speaker, Fashion &wdail Law 2015: Trendand Developments,
Practising Law Institute. (2015)

15.Speaker, Tech Chat: The Domain Name Systefransition, Northern Virginia Technology
Council. (2015)

16. Speaker, Collision Course: Design Patenis the Convergence of Existing Intellectual
Property Regimes, Penn Intelledt@aoperty Group Symposium. (2015)

17.Speaker, Tech Chat: What is the FuturéhefFCC’s 2012 Spectrum Act?, Northern Virginia
Technology Council. (2014)



18. Speaker, Small Business Law & EntrepreneprSieminar, Georgetown University Law
School. (2014)

19. Speaker, Legal Protection for New Product Desiginem Mobile Technologies to Fashion,
New York City Bar. (2014)

20. Speaker, Fashion Law, National Business Institute. (2014)

21. Speaker, “Choosing Your Brand: The Importance of Trademark Prosecution” and
“Outsourcing — Ethical and Legislative Coreidtions,” Global Outsourcing Association of
Lawyers. (2014)

22.Speaker, Fashion Tech: Evolution of the Online Fashion Landscape, Fashion Law Week.
(2014)

23.Speaker, Mod Mavericks: Championing a Legalgéa within the Fashion Industry, Fashion
Law Week. (2013)

24.Speaker, The Omni-Channel ExpedenGibson Dunn Webcast. (2013)
25. Speaker, Fashion Law - The Global Géage, Practising Law Institute. (2012)

26.Speaker, Competitor’'s Use of Keyword Advartgsand Search Engine Optimization (SEO):
Hey! They’'re Using My Trademarks!, ternational TrademérAssociation. (2012)

27.Speaker, Practical Strategies for Maintaining Data Privacy, Association of Corporate
Counsel, WMACCA Chapter. (2012)

28.Speaker, Civil Seizure Remedies: Federal@arporate Solutions, National Intellectual
Property Rights Coordination 6&r's 2012 Symposium. (2012)

29.Speaker, Advanced Trademark Law: Crititlslues You Need to Know, National
Constitution Center. (2011)

30. Speaker, Social Media & IP: Critical Issues in the Social Network Environment, National
Constitution Center. (2011)

31. Speaker, Data Customization and Privacy — Can They Coexist?, South by SouthWest
(SXSW). (2011)

32.Speaker, Critical Developments in SocialdveLaw, Northern Virginia Tech Council.
(2011)

33.Speaker, Recent Trademark Rulings in Eurapeé the U.S. Relating to Purchasing of
Competitors’ Trademarks for Search Adv&ng, Mirsky & Co. Podcast. (2011)

34.Speaker, Trademark Essentials: The NutsBuolts of Protection & Enforcement, National
Constitution Center. (2010)

35. Speaker, Recent Developments in Survey &wig, American Bar Association Section on
Intellectual Property Amual Conference. (2010)

36. Speaker, Recent Trademark Rulings in Eurapé the U.S. Relating to Purchasing of
Competitors’ Trademarks for Search Adv&ng, District of Columbia Bar Arts,
Entertainment, Media and Sports Law Section Media Law Committee. (2010)

37.Speaker, New Trends in Anti-Counterfeiti36.



38.Speaker, Trademark Essentials: The NutsBwits of Protection & Enforcement, National
Constitution Center. (2009)

39.Speaker, Trademark Essentials: The NutsBwits of Protection & Enforcement, National
Constitution Center. (2008)

40. Speaker, Domain Names: IP Management, Protection and Litigation Strategies, National
Constitution Center. (2008)

4].
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9. Co-author, Lynch Provides a ‘Beast Mode’ Semi@a Use of Trademarks, Sports Business
Daily. (2015)

10. Author, More retailers roll ouh-store “beacons” to encourage customers to make purchases,
Fashion Law and Business Report. (2015)

11.Editor, Fashion and Retail Law 2015: Tremahsl Developments, Practising Law Institute.
(2015)

12. Author, Recent Developments Highlight Continuing Risks for Retailers Related to Data
Privacy and Cybersecurity, FashiLaw and Business Report. (2015)

13. Update on Cyberattacks and Data Breaches Res\il$eful Information for Retail Industry,
Fashion Law and Business Report. (2015)

14.Co-author, Using Trademarks As Keywler Empirical Evidence of Confusion, 105
Trademark Rep. 732. (2015)

15. Author, New Supreme Court Case Ups Almte on Trademark Opposition Proceedings,
Fashion Law and Business Report. (2015)

16. Author, Fate of Lupita Nyong'o’s Oscar dress puts spotlight on need to secure high-profile
fashions, Fashion Law arBlsiness Report. (2015)

17.Co-author, annual update for Intellectual Propeaw in Cyberspace, chapters on “Unique
Online Trademark Issues” and “Domain Name Registration, Maintenance and Protection,”
Bloomberg/BNA. (2015)

18. Co-author, U.S. Commerce Depadnt Announces Plan to Aceehte Transition to Private
Management of the Domain Name System, IPWatchdog.com. (2014)

19. Author, A Legal Perspective on “PossessionstaeceExtended Self” in the Digital Age, The
Journal of Marketing Theg and Practice. (2014)

20. Author, The Glamorous Side of Intellectuabperty Law, National Law Journal. (2014)

21.Author, Retail Litigation Center’'s 2014 Annual st Details Its Efforts to Influence Courts
in Support of Retailers, Fashiblaw and Business Report. (2014)

22.Author, Michaels Stores Wins Another RoundMage & Hour Suits Against Retailers,
Fashion Law and Business Report. (2014)

23. Author, California District ®urt Decision Enforces a Website’s Terms of Service Even as
Applied to Minors, Fashion Law and Business Report. (2014)

24. Author, New U.S. Supreme Court Case Crebtaisorm Test for False Advertising Standing,
Enforces a Proximate Cause Defense to StgtuElaims, But May BéMost Popular With
Gray Marketeers, Fashion Law and Business Report. (2014)

25.Companies that allow employees to useaauiedia accounts or personal communication
devices for company business should be vedinyew cases addressing their discovery
obligations, Fashion Lawna Business Report. (2014)

26.Co-author, annual update for Intellectual Propéaw in Cyberspace, chapters on “Unique
Online Trademark Issues” and “Domainiia Registration, Maintenance and Protection,”
Bloomberg/BNA. (2014)



27.Co-author, Key Legal Issues for Online Retail
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RONALD C. GOODSTEIN

Office: McDonough School of Business Home: 15505 Summer Grove Ct.
Georgetown University — 310 Old North N. Potomac, MD 20878
Washington, DC 20057 (301) 527-1622

(202) 687-8009
goody@msb.edu

ACADEMIC EMPLOYMENT

Associate Professor of Marketing
The McDonough School of Business, Geoogen University, July 1998-Present.
Courses Taught: Marketing Stratggyndergraduate Capstone Course)
Core Marketing Strategy (MBA/IEMBA)
Integrated Marketing Communications (MBA)
Principles of Marketing (Undergraduate)

Associate Professor of Marketing
Indiana University School d@usiness, July 1996-June 1998.
Courses Taught: Core Marketing Strategy (MBA)
Advertising and Prmotion Management (MBA)

Visiting Associate Professor of Marketing
The Wharton School, University of Pennsylvania, July 1995-June 1996.
Courses Taught: Advertisigplicy (Undergraduate/MBA)
Marketing Strategy (MBA)

Assistant Professor of Marketing
Anderson Graduate Schoaofl Management, UCLA, July 1989-June 1995.
Courses Taught: Advertising Policy (MBA, FEMBA)
Consumer Behavior (Ph.D.)
Elements of Marketing (MBA)

Selected Executive Education and Consulting Cliegs (Topics - Equity, Positioning, IMC, Value
Development)
Verizon; Sprint; HSBC; Microsoft; AssurgrLG; IBM; Credit Suisse Private Banking;
Siemens; Lexis/Nexis; CIAB and AICPCU; Rochester General Hospital; NASA; Dow;
Harcros Chemical; Kimberly-Clark; Cedars Sirtspital; Lincoln National; GlaxoSmithKline;
Headstart; Hughes Aircraft Co.; Johnsondhdson; ABB; Schneider Electric; Prudential,
Ingersol Rand

EDUCATION

Ph.D. Marketing, Fuqua School of Business, Duke Universifyseptember 1990.
Thesis:How Do Consumers Screen Advertisemerasieuristic Model of Ad Processing

B.S. Commerce with Distinction Mclintire School of Commerce, University of Virginia, May 1982.
Concentrations: Marketinghd Organizational Management






RONALD C. GOODSTEIN

REFEREED ARTICLES (continued)

Gallagher, William E. and Ronald C. Goodsteifi(2), “Inference Versus Speculation in Trademark
Infringement Litigation: Abandoning the Fiction of the Vulcan Mind Meltiddemark
Reporter 94 (Nov.-Dec.), 1229-1270.

Devon DelVecchio and Ronald C. Goodstein (2004), “Moving Beyond Race: The Role of Ethnicity in
Evaluating Celebrity Endorsers,” in



RONALD C. GOODSTEIN
SELECT CONFERENCE PRESENTATIONS & PROCEEDINGS

Anne Roggeveen, Jens Nordfalt, Dhruv Grewal, Rodald C. Goodstein (2016), “The Impact of
Congruency of a Special Display with Its Swmdings,” presented Academy of Marketing
Science, Orlando, Florida.

Sandra J. Milberg, Ronald C. Goodstein, Andres G#616), “Critical Realities: Putting the “Market”
into Marketing Research,” Georgetowmniversity Research Seminar Series.

Anne Roggeveen, Jens Nordfalt, Dhruv Grewal, Rodald C. Goodstein (2016) “Product Placement:
Does Congruity Matter?” presented at American Collegiate Retailing Association Conference,
Secaucus, New Jersey; presented at Suriidigy Conference, Chicago, IL, August 2015.

Anne Roggeveen, Dhruv GrewahdRonald Goodstein (2010) ,"®@bining High-Scope and Low-Scope
Retail Cues: an Integrative Perspective ", in NA - Advances in Consumer Research Volume 37,
eds. Margaret C. Campbell, Jeff Inman, and Rik Pieters, Duluth, MN : Association for Consumer
Research, Pages: 889-890 .

Roggeveen, Anne, Ronald Co@lstein, and Dhruv Grewal (2008), "How Does the Presence of a



RONALD C. GOODSTEIN

EDITED VOLUMES
Proceedings of the 2002 Society for Consumer Psychology Annual Confevéhchilie A. Edell.

“Enhancing Knowledge Del@pment in Marketing,”.998 AMA Educators’ Proceedings (Vol, @jith
Scott MacKenzie.

PUBLISHED CASES

Beaudin, C.L., M. Senak, and R.C. Goodst&strategic Planning at AIDS Project L.A.,” Monprofit
Boards and Leadership: Cases on Govem@rChange and Board-Staff DynamiksM. Wood
(ed.), San Francisco, Josey-Bass (1996).

Beaudin, C.L., M. Senak, and R.C. Goodstein, “AIDS Project Los Angé&lesés in Nonprofit
Governance (CGN #12), Program on Nonprofit @mgations/Institutions for Social and Policy
Studies
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RONALD C. GOODSTEIN
PROFESSIONAL SERVICE (continued)
Reviewing for Professional Conference Publications

American Psychological Association Annual Meeting, DivQfair, 2011.

AMA. Summer Educator’'s Conferendgpnsumer Behavior Track Cha2005.

Society for Consumer Psychology Annual Meeti@g;Chair, 2001.

AMA. Summer Educator’'s Conferend@p-Chair, Summer 1998.

Association for Consumer Research, Program Committee (1998-2017 various years).

Reviewing for Professional Conference Publications

Association for Consumer Research.

Western Decision Sciences Institute.

Society for Consumer Psychology Annual Meeting,
Southern Marketing Association's Annual Meetings.
Southwestern Marketing Association's Annual Meeting.
AMA Winter Educator's Conference.

AMA Summer Educators' Conference.



4 Years of Prior Testimony & Reports

Odyssey Wireless, Inc. v. Motorola Mobility, LNQ. 3:15-cv-01741-H-RBB, United States
District Court Southern Distriaf California, San Diego Division.

Odyssey Wireless, Inc. v. Samg Electronics Company, Ltilo. 3:15-cv-01738-H-RBB,
United States District Cotuouthern District of Adornia, San Diego Division.
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California Corporation, UFO INTERNATINOARRODUCTIONS, LLC, a California Limited
Liability Company, and DOES 1-&ase No. 2:16-cv-05719-SVW-JC, United States District
Court Central District of California.



PPPPP

EXHIBIT |



KENT D. VAN LIERE, Ph.D.
MANAGING DIRECTOR

Dr. Van Liere is a Managing Direct@t NERA with expertise in survey researslmpling,
statistics, and market research. He has testified at trial and in deposition



Education

Washington State University
Ph.D. Sociology, specialization in research methods and statistics (1979).

Washington State University
M.A. Sociology, (1976).

Hamline University
B.A.



Expert Analysis and Testimony

Trademark, Trade Dress, and Patent Matters

The Regents of the University of California Medivation, Inc. and Medivation Prostal
Therapeutics, Inc., San Francisco Superior Ge@pinions regarding surveys used
benchmark patent licensing terms and conditions. (Summary of Opinions: November, 2016;
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The SherwinWilliams Companw. The Wooster Brush Company, United States District Court,
Northern District of Ohio—Expert report on likelihood of confusion related to the overall look
and design and trade dress of products in the paint brush market. (Expert Report: February 2014;
Deposition: May 2014).

Rembrandt Social Media LR. Facebook, Inc. and Adthis, Inc., United States District Court,
Eastern District of Virginia, Alexandria DivisierRExpert report on a survey to measure the
relative importance of various attributes in a patent dispute involving social media. (Expert
Report: June 2013; Surrebuttal Report: August, 2013).

Frito-Lay North America, Inc. vMedallion Foods, Inc. and Ralcorp Holdings, Inc. United States
District Court, Eastern District of Texas, Sherman Divisidfxpert report on likelihood of
confusion over the look and design of a tortilla chip in a trade dress &ttt paatter. (Expert
Report: October, 2012; Deposition, November 2012; Trial Testimony, February 2013).

Catalina Marketing Corporation oupons, Inc., Judicial Arbitration and Mediation Services
(JAMS)—Declarations and arbitration testimony regarding@eng in a patent infringement
matter involving online coupons. (Declarations: May/June/August 2012, Report: September
2012; Arbitration Testimony: Nov/Dec 2012).

Apple Inc.v. Samsung Electronics Co. LTD et al, United States District Court, Northern District
of California, San Jose Division—Expert report on surveys related to confusion and dilution in a
trade dress infringement matter involving smart phones and tablet computers. (Expert Report:
March 2012; Deposition: April 2012; Trial Testimony: August 2012).

Rosetta Stone LTD VGoogle, Inc. United States District Court, Eastern District of Virginia,
Alexandra Division--Expert report on likelihood of confusion with regard to trademark or
branded keyword searches using the Google search engine. (Bgeott: Dec 2009,
Deposition: January, 2010, Supplemental Expert Report: August 2012, Deposition: September
2012).

Convolve, Incv. Dell Inc. et al., United States District Court, Eastern District of Texas, Marshall
Division—Expert report on a conjointisrey used to estimate the value of a patented feature in a
patent dispute. (Expert Report: April 2011, Deposition: May 2011, Trial Testimony: July 2011).

Celltrace, LLCv. AT&T Mobility, LLC, T -Mobile USA, Inc, et al, United States District Court,
Easern District of Texas, Tyler DivisierEXxpert rebuttal report on use of a survey to estimate
the value of a patented feature in a patent dispute. (Expert Report: April, 2011).

Stop Staring! Designs Watyana, LLC d/b/a Bettie Page Clothing, United States District Court,
Central District of California—Expert report on likelihood of confusion due to trade dress
infringement in the women'’s clothing market. (Expert Report: February, 2011).

Cytosport, Inc.v. Vital Pharmaceuticals, Inc., United States District Court, Eastern District of
California, Sacramento DivisierExpert report on a survey in a misleading
advertising/likelihood of confusion matter related to product name, trade dress, and labeling.
(Expert Report: Dec 2011; Rebuttal Report: Feb 2012; Deposition: June 2012).

National Western Life Insurance Company\estern National Life Insurance Company, United
States District Court, Western District of Texas, Austin Divisidfxpert report on secondary
meaning and rebuttal report on likelihood of confusion in a trademark dispute. (Expert Reports:
October 2010, Depositions: October and November, 2010).







In RE NJOY, INC. Consumer Class Action Litigation, United States District Courtralent
District of California, Western DivisiGr-Expert report regarding consumer perceptions of
advertising and packaging in a pretification misleading advertising class action regarding e
cigarettes. Expert rebuttal report regarding a proposed conjahtsés to measure elements of
damages. (Expert Declaration: June 2015; Deposition, June 2015; Rebuttal Declaration,
November 2015; Deposition, December 2015).

Sarah Samet et al. Vhe Proctor & Gamble Company, Kellogg Company and Kellogg Sales
Company, United States District Court, Northern District of California, San Jose Division
Expert report regarding consumer perceptions and expectations icerifieation misleading
advertising class action regarding various food labeling claims. (Expedr@goh: September,
2015).

Amanda Sateriale, et al.






POM Wonderful LLC v. Tropicana Products, Inc., United States District Court, Central District
of California—Expert rebuttal report in a misleading advertising dispute in the beverage
industry. (Expert Report: July 2010, Deposition: August 2010).

POM Wonderful, LLCv. Welch Foods, Inc., United States District Court, Central District of
California—Expert rebuttal report in a misleading advertising dispute in the beverage industry.
(Expert Report: July 2010, Deposition: July 2010).

John Sutherland et al. an Gamel,Inc., Superior Court of California, County of Fresno—
Expert rebuttal report on issues related to use of a survey to characterize a putative class in a pre
certification class action related to RV sales practices. (Expert Report: May, 2009).

Real EstateDis2(he)4( be)4(ve)4(r)-7(aP <</MCID 3 6(,)-2 648.4)(i)-2(ve)4( c)i



Fred Devries et al. Wlorgan Stanley & Company LLC et al., United States District Court,
Southern District of Florida-Expert analysis and rebuttal declaration regarding the use of a
survey in an overtime wage labor classion (Report: January 2015; Deposition June 2015;
Supplemental Declaratioseptember, 2015).

Laura Karapetian et ak. American Medical Response, Inc., Superior Court of the State of
California for the County of Los Angeles, Central District--Expanalysis and rebuttal
declaration regarding a proposed sampling plan to address liability and damages issues related to
meal periods, rates, and rounding claims. (Declaration: June 2015; Reply Declaration: July
2015).

Donald McLeod et al., \Ralphs Grocery Company, Superior Court, State of California, County
of Los Angeles—Expert analysis and rebuttal declaration regarding the use of a survey in an
exempt/nonexempt labor class action (Report: December, 2014).

James Foster and Stone Logistics, Inal et



John Rock



Virgin Valley Water District v.



Naef, etal. v. Masonite, Superior Court, County of Mobile, Alabar@onsulting expert on
statistical surveying and analysis of the prevalence of siding failure in homes made with
Masonite siding. Identification of factors contributing to failure, projection of failure rates
observed during the survey to the population of homes manufactured with subject siding,
calculation of expectedifure costs of legal settlement under the various terms and conditions.

Publications

Becker, Elizabeth, Alex Grecu, Sukaina Klein, Denise Martin, Mary Elizabeth StsaiKent
Van Liere. 2010. Data in Wage and Hour Litigation: What to Do When You Have It and What
to Do When You Don’'t.” NERA Economic Consulting papéovember 4, 2010.

Butler, Sarah, Van Liere, Kent. 2010Jse of Surveys in Litigation: Recent Trends.” NERA
Economic Consulting papeApril 7, 2010.

Van Liere, Kent D., Butler, Sarah. 200Emerging Issues in the Use of Surveys in Trademark
Infringement on the Web.” Paper published in the Advanced Trademark & Advertising Law
Conference proceedings, Seattle, V\&&ptember, 2007.

King, Mike, Kent Van Liere,Gene MeehanGlenn R. GeorgeWayne P. OlsonAmparo D.
Nieto. 2007. “Making a Business of Energy Efficiency: Sustainable Business Models for
Utilities,” Edison Electric Institute, Washington, D.C., August, 2007.

Van Liere, Kent. D.2007. ‘Use of Sample Surveys in Product Liabilitytigation,” in The
International Comparative_egal Guide to: Product Liability @7. London: Global Legal
Group LTD, pp. 38-43.

Lawton, Leora, Michael Sullivan, KentD. Van Liere, Aaron Katz, and Joseio “A
Framework and Review of Customer Outage Costs: Integration and Analysis of Electric Utility
Outage Cost Surveys Energy Storage Program, Office of Electric Transmission and
Distribution, U.S. Department of Energy, LBNL-54365, 2004.

Dunlap, Riley E., Kent D. Van Liere, Angela G. Mertig, and Robert E. Jones.






Dunlap, Riley E. and Kent D. Van Liere. 1978he New Environmental Paradigm: A Proposed
Measuring Instrument and Preliminary Results.” Journal of Environmental Education, 9: 10-19.

Van Liere, Kent D. and Riley E. Dunlap. 1978. “Moral Norms and Environmental Behavior: An
Application of Schwartz’s Norpf\ctivation Model to Yard Burning.” Journal of Applied Social
Psychology8: 174-188.

Dunlap, Riley E. and Kent D. Van Liere. 1977. “Further Evidence of Declining Public Concern
with Environmental Problems: A Research NoWéstern Sociological Revie®: 110-112.
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RETURN OF SERVICE

| hereby certify that a duplicate original of the within
subpoena was duly served:  (check the method used)
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

)
In the Matter of )
) DOCKET NO. 9372
1-800 Contacts, Inc., )
a corporation )
)

SUBPOENA DUCES TECUM ATTACHMENT
Pursuant to Federal Trade Commission Rules of Practice 3.31 and 3.34(b), 16 C.F.R. 88
3.31 and 3.34(b), and in accordance with the Instructions and Definitions below, Complaint
Counsel hereby requests that Google, Inc. produce all documents, electronically stored
information, and other things in its possession, custody, or control responsive to the following
requests.

REQUESTS FOR ELECTRONICALLY STORED INFORMATION

Request No. 1Provide documents sufficient to show each person that has ever had its
advertisement appear on a Google search engine results page (SERP) as a result of bidding (on
an exact match, phrase match, or broad match basis) on any of the following terms as keywords:

1 800 contacts
1 800 contact
1 800contacts
1 800contact
1800contacts
1800contact
1800 contacts
1800 contact
1-800 contacts
1-800 contact
1800.contacts
1-800-contacts
1800contacs
1800 contacs
1.800 contacts
1 8000 contacts
800 contacts
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800.contacts
800contacts
1800contacts.com
www.1800contacts.com
www.1800contacts.net
www.1800contacts.org

Request No. 2Provide documents sufficient to show each person that has ever had its
advertisement appear on a Google SERP as a result of bidding on any of the following terms as
keywords:

AC Lens
Lens.com
LensCrafters
Vision Direct
contact lens
contact lenses
buy contacts online
Product Names
Acuvue
Oasys
TruEye
Air Optics
Optix
Aqua Comfort
Dailies Total
Biotrue
Soflens
PureVision
Biofinity
Proclear

Request No. 3Provide documents sufficient to show whether any of the following persons has
ever bid on any of the terms listed in Request 1 in any AdWords auction:

1-800 Contacts

2weekdisposables

Alcon

America’s Best

Arlington Contact Lens Service, d/b/a AC Lens
Bausch & Lomb

BJ’s

Clearly Contacts
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Coastal Contacts

Contact Lens King

Contacts Direct

CooperVision

Costco

Daysoft Contact Lenses

Empire Vision, d/b/a ECCA

EZ Contacts USA, d/b/a Provision Supply
Johnson & Johnson, d/b/a Vistakon
Luxottica, d/b/a LensCrafters, d/b/a Pearle Vision, d/b/a
Sears Optical, d/b/a Target Optical
Lens.com

Lensdirect

Lens Discounters

Lenspure

Price Smart Contacts

Major Lens

Memorial Eye, d/b/a ShipMyContacts.com
Oakwood Eye Clinic, d/b/a Lenses for Less
Sam’s Club

Save On Lens

Standard Optical

Tram Data, d/b/a Replace My Contacts, d/b/a Lensfast
Vision Direct, d/b/a Lensworld

Walgreens

Walmart

Web Eye Care

Request No. 4For the persons identified in your response to Requests 1 & 2, and persons
identified in Request 3, and for the keywords identified in Appendix A, provide the following

data, aggregated on a monthly basis. The response should be organized by person, Ad Group and
keyword. (Provide responses separately for each Ad Group even in the event that the same
keyword was used in multiple Ad Groups.) For the year 2010, provide the data on a daily basis.

Bidding entity;

Keyword

Campaign;

Campaign type;
Campaign sub-type;

Ad Group;

Keyword matching option;
Impressions;

Clicks;

~s@moooTw



j. Total cost (USD)

k. Ad position;

I. Conversion rate where available; and
m. Current quality score.

Request No. 5Provide data or documents sufficient to show the total impressions, CTR, clicks,
CPC, and total spend for each person identified in your response to Requests 1 & 2, and person
identified in Request 3, for each month.

Request No. 6For auctions resulting from queries in Appendix B, provide documents or data
sufficient to identify the keywords that led to the inclusion of an advertisement from any person
identified in your response to Requests 1 & 2, identified in Request 3, or identified in Appendix
C, in the resulting auction despite the person not having bid directly on any term in Request 1.
For each such keyword, provide the data items listed below. The reported totals and averages for
each keyword should be based only on instances where the advertisement was included as a
result of a phrase match or broad match to the queries in Appendix B. The response should be
organized by person, Ad Group and keyword. (Rlevesponses separately for each Ad Group
even in the event that the same keyword was used in multiple Ad Groups.) The data may be
aggregated by up to one month, but for no greater period. For the year 2010, the data may only
be aggregated on a daily basis.

Bidding entity;

Keyword;

Keyword matching option;
Campaign;

Campaign type;
Campaign sub-type;

Ad Group;

Impressions;

Clicks;

Total cost (USD)

Ad position;

I.  Conversion rate where available; and
m. Current quality score.

AT T S@Tme o0 oy

Request No. 7Provide data or documents sufficient to show the total number of queries
containing “800contact”, “800 contact”, “800-contact”, or “800.contact” for each month from
August 2015 to July 2016.

Request No. 8For each person identified in your response to Requests 1 & 2, and persons
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Bid strategy;

Daily maximum budget;
Negative keywords;
Keywords.

cpop

Request No. 9Provide documents sufficient to show the method Google uses to enforce the
advertiser’s daily maximum budget over the course of the month.

Request No. 10For each person identified in your response to Requests 1 & 2, or identified in
Request 3, for each of the past five years, provide documents or data sufficient to show how
frequently the bidding entity stopped search advertising for contact lenses, because it reached the
maximum daily budget for keyword search advertising.

Request No. 11For June and December of each year of the Request Period, provide all co-
occurring words that appear in queries at least 25 times during the month, for any of the
following key words: a) 1 800 contacts, bB@0 contacts, ¢) 1800 contacts, d) 1800.contacts, e)
1800contacts.com, and f) www.1800contacts.com.

Request No. 12Provide documents or data sufficient to show a representative sample of the
contact lens-related web browsing and web searching behavior of individual users who have
entered a query containing any of the keywords identified in Specification 1.

Request No. 13Submit all documents relating to any communication between the Company
and 1-800 Contacts discussing how to limit the ability of other companies to present
advertisements, procured through AdWords, that would display in response to user search
gueries containing 1-800 Contacts trademarks.

Request No. 14Provide any and all search engine advertising algorithm A/B or side-by-side
testing relating to the treatment of trademark searches, including the experiment design, results,
recommendation, and any actual changes implemented or decisions made as a result.

Request No. 15Provide a random sample of 1,000 AdWords advertisements that have appeared
in response to user searches for the keywords listed in Request No. 1 over the request period.
Provide a random sample of 1,000 AdWords advertisements that have appeared in response to
user searches for the following keywords: “contacts,” “contact lens,” “contact lenses,” “buy
contacts online;” over the request period.
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DEFINITIONS

The terms “Google,” “Company,” and “You” or “Your” mean Google Inc., its directors,
officers, trustees, employees, attorneys, agents, accountants, consultants, and
representatives, its domestic and foreign parents, predecessors, divisions, subsidiaries,
affiliates, partnerships and joint ventures, and the directors, officers, trustees, employees,
attorneys, agents, consultants, and representatives of its domestic and foreign parents,
predecessors, divisions, subsidiaries, affiliates, and partnerships and joint ventures.

The term “1-800 Contacts” means Respondent 1-800 Contacts, Inc., its directors,
officers, trustees, employees, attorneys, agents, accountants, consultants, and
representatives, its domestic and foreign parents, predecessors, divisions, subsidiaries,
affiliates, partnerships and joint ventures, and the directors, officers, trustees, employees,
attorneys, agents, consultants, and representatives of its domestic and foreign parents,
predecessors, divisions, subsidiaries, affiliates, and partnerships and joint ventures.

The term “Ad Group” has the same meaning that Google ascribes to the term in the
ordinary course of business in connection with its AdWords product: a collection of
advertisements that “contains one or more ads which target a shared set of keywords.”
See https://support.google.com/adwords/answer/6298

The term “Ad Rank” has the same meaning that Google ascribes to the term in the
ordinary course of business in connection with its AdWords product: “A value that’s
used to determine [an advertiser’s] ad position (where ads are shown on a page) and
whether [an advertiser’s] ads will show at alSee
https://support.google.com/adwords/answer/1752122?hl=en

The terms “and” and “or” have both conjunctive and disjunctive meanings.

The term “Campaign” has the same meaning that Google ascribes to the term in the
ordinary course of business in connection with its AdWords product: “[a] set of ad
groups (ads, keywords, and bids) that share a budget, location targeting, and other
settings.” See https://support.google.com/adwords/answer/6304?hil=en

The term “Click” has the same meaning that Google ascribes to the term in the ordinary
course of business in connection with its AdWords prod8ee
https://support.google.com/adwords/answer/31799?hl=en

The term “Clickthrough rate” (CTR) has the same meaning that Google ascribes to the
term in the ordinary course of business in connection with its AdWords product: “the
number of clicks [an] ad receives divided by the number of times [the] ad is shown.” See
https://support.google.com/adwords/answer/2615875?hl=en
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The term “Computer Files” includes information stored in, or accessible through,
computer or other information retrieval systems. Thus, the Company should produce
Documents that exist in machine-readable form, including Documents stored in personal
computers, portable computers, workstations, minicomputers, mainframes, servers,
backup disks and tapes, archive disks and tapes, and other forms of offline storage,
whether on or off company premises. If the Company believes that the required search of
backup disks and tapes and archive disks and tapes can be narrowed in any way that is
consistent with Complaint Counsel’s need for Documents and information, you are
encouraged to discuss a possible modification to this instruction with the Complaint
Counsel identified on the last page of this
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data describing or Relating to documents created, revised, or distributed on computer
systems; copies of documents that are not identical duplicates of the originals in that
Person’s files; and copies of documents the originals of which are not in the possession,
custody, or control of the Respondent.

Unless otherwise specified, the term “Documents” excludes (a) bills of lading, invoices,
purchase orders, customs declarations, and other similar documents of a purely
transactional nature; (b) architectural Plans and engineering blueprints; and (c)
documents solely Relating to environmental, tax, human resources, OSHA, or ERISA
issues.
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describing, analyzing, identifying, statingfeing to, dealing with, or in any way
pertaining to.

The term “Search Engine” means a computer program, available to the public without
charge, to search for and identify websites on the World Wide Web based on a User

Query.

The term “Technology Assisted Review” means any process that utilizes a computer
algorithm to limit the number of potentially responsive documents subject to a manual
review. A key]TJ 0.0005ments subject to a manual
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employees, agents, representatives, or legal counsel, whether or not such documents are
on the premises of the Company. If any person is unwilling to have his or her files
searched, or is unwilling to produce responsive documents, the Company must provide
the Complaint Counsel with the following information as to each such person: his or her
name, address, telephone number, and relationship to the Company. In addition to hard
copy documents, the search must include all of the Company’s electronically stored

information.

Form of Production. The Company shall submit all documents as instructed below absent
written consent signed by Complaint Counsel.

a. Documents stored in electronic or hard copy formats in the ordinary course of
business shall be submitted in the following electronic format provided that such
copies are true, correct, and complete copies of the original documents:

I. Submit Microsoft Excel, Access, and PowerPoint files in native format
with extracted text and applicable metadata and information as described
in subparts (a)(iii) and (a)(iv).

il. Submit emails in image format with extracted text and the following
metadata and information:

Metadata/Document
Information

Description

Beginning Bates
number

The beginning bates number of the documé

ent.

Ending Bates number

The last bates number of the document.

Custodian The name of the custodian of the file.
To Recipient(s) of the email.

From The person who authored the email.
CC Person(s) copied on the email.

BCC Person(s) blind copied on the email.
Subject Subject line of the email.

Date Sent Date the email was sent.

Time Sent Time the email was sent.

Date Received

Date the email was received.
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Time Received

Time the email was received.

Attachments

The Document ID of attachment(s).

Mail Folder Path

Location of email in personal folders,
subfolders, deleted items or sent items.

Message ID

Microsoft Outlook Message ID or similar
value in other message systems.

iii. Submit email attachments in image format, or native format if the file is
one of the types identified in subpart (a)(i), with extracted text and the
following metadata and information:

Metadata/Document
Information

Description

Beginning Bates number  The beginning bates number of the

document.

Ending Bates number

The last bates number of the document.

Custodian

The name of the custodian of the file.

Parent ID

The Document ID of the parent email.

Modified Date

The date the file was last changed and
saved.

Modified Time

The time the file was last changed and
saved.

Filename with extension

denoting the application in which the file
was created.

The name of the file including the exten

Production Link

Relative file path to production media of
submitted native files. Example: FTC-
001\NATIVE\OO1\FTC-00003090.xls.

Hash

The Secure Hash Algorithm (SHA) value
for the original native file.

sion
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Metadata/Document
Information

Description

Beginning Bates numbel

The beginning bates number of the
document.

Ending Bates number

The last bates number of the document.

Custodian

The name of the custodian of the file.

Modified Date

The date the file was last changed and
saved.

Modified Time

The time the file was last changed and
saved.

Filename with extension

The name of the file including the exten
denoting the application in which the file
was created.

Originating Path

File path of the file as it resided in its
original environment.

Production Link

Relative file path to production media of
submitted native files. Example: FTC-
001\NATIVE\OO1\FTC-00003090.xls.

Hash

The Secure Hash Algorithm (SHA) value
for the original native file.

sion
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subparts (a)(i) through (a)(v) above. For example, if the redacted file was
originally an attachment to an email, provide the metadata and information
specified in subpart (a)(iii) above. Additionally, please provide a basis for
each privilege claim as detailed in Instruction 6.
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e. Each production shall be submitted with a transmittal letter that includes the FTC
matter number; production volume name; encryption method/software used;
passwords for any password protected files; list of custodians and document
identification number range for each; total number of documents; and a list of
load file fields in the order in which they are organized in the load file.

All documents responsive to these requests:

a. Shall be produced in complete form, unredacted unless privileged, and in the
order in which they appear in the Company’s files;

b. Shall be marked on each page with corporate identification and consecutive
document control numbers when produced in image format;

C. Shall be produced in color where necessary to interpret the document (if the
coloring of any document communicates any substantive information, or if black
and white photocopying or conversion to TIFF format of any document (e.g., a
chart or graph) makes any substantive information contained in the document
unintelligible, the Company must submit the original document, a like-color
photocopy, or a JPEG format image);

d. Shall be accompanied by an affidavit of an officer of the Company stating that the
copies are true, correct, and complete copies of the original documents; and

e. Shall be accompanied by an index that identifies (i) the name of each person from
whom responsive documents are submitted; and (ii) the corresponding
consecutive document control number(s) used to identify that person’s
documents. Complaint Counsel will provide a sample index upon request.

If any documents are withheld from production based on a claim of privilege, the
Respondent shall provide, pursuant to 16 C.F.R. 8 3.38A, a schedule which
describes the nature of documents, communications, or tangible things not
produced or disclosed, in a manner that will enable Complaint Counsel to assess
the claim of privilege.

If the Company is unable to answer any question fully, supply such information
as is available. Explain why such answer is incomplete, the efforts made by the
Company to obtain the information, and the sourcesiha73065 Tolct, and coade Explain obtainy.
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If documents responsive to a particular specification no longer exist for reasons
other than the ordinary course of business or the implementation of the
Company’s document retention policy but the Company has reason to believe
have been in existence, state the circumstances under which they were lost or
destroyed, describe the documents to the fullest extent possible, state the
specification(s) to which they are responsive, and identify Persons having
knowledge of the content of such documents.

The Company must provide Complaint Counsel with a statement identifying the
procedures used to collect and search for electronically stored documents and
documents stored in paper format. The Company must also provide a statement
identifying any electronic production tools or software packages utilized by the
company in responding to this subpoena for: keyword searching, Technology
Assisted Review, email threading, de-duplication, global de-duplication or near-
de-duplication, and

a. if the Company utilized keyword search terms to identify documents and
information responsive to this subpoena, provide a list of the search terms
used for each custodian;

b. if the Company utilized Technology Assisted Review software;

i. describe the collection methodology, including: how the software
was utilized to identify responsive documents; the process the
company utilized to identify and validate the seed set documents
subject to manual review; the total number of documents reviewed
manually; the total number of documents determined
nonresponsive without manual review; the process the company
used to determine and validate the accuracy of the automatic
determinations of responsiveness and nonresponsiveness; how the
company handled exceptions (“uncategorized documents”); and if
the company’s documents include foreign language documents,
whether reviewed manually or by some technology-assisted
method; and

ii. provide all statistical analyses utilized or generated by the
company or its agents related to the precision, recall, accuracy,
validation, or quality of its document production in response to this
subpoena; and identify the person(s) able to testify on behalf of the
company about information known or reasonably available to the
organization, relating to its response to this specification.

C. if the Company intends to utilize any de-duplication or email threading
software or services when collecting or reviewing information that is
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stored in the Company’s computer systems or electronic storage media in
response to this subpoena, or if the Company’s computer systems contain
or utilize such software, the Company must contact a Commission
representative to determine, with the assistance of the appropriate
government technical officials, whether and in what manner the Company
may use such software or services when producing materials in response
to this subpoena

Any questions you have relating to the scope or meaning of anything in subpoena
or suggestions for possible modificatidhsreto should be directed to Charlotte
Slaiman at (202) 326-2233, cslaiman@ftc.gdhe response to the request shall

be addressed to the attention of Charlotte Slaiman, Federal Trade Commission,
400 7th Street SW, Washington, D.C. 20024, and delivered between 8:30 a.m.
and 5:00 p.m. on any business day.
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CERTIFICATE OF SERVICE

I hereby certify that on February 15, 2017, | filed RESPONDENT 1-800 CONTACTS’
OPPOSITION TO COMPLAINT COUNSEL’S MOTION TO LIMIT RESPONDENT TO
FIVE (5) EXPERT WITNESSES using the FTC’s E-Filing System, which will send
notification of such filing to all counsel of record as well as the following:

Donald S. Clark

Secretary

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm. H-113
Washington, DC 20580

The Honorable D. Michael Chappell
Administrative Law Judge

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm. H-110
Washington, DC 20580

DATED: February 15, 2017 By: /s/ Eunice Ikemoto
Eunice Ikemoto

CERTIFICATE FOR ELECTRONIC FILING

I hereby certify that the electronic copy sent to the Secretary of the Commission is a true
and correct copy of the paper original and that | possess a paper original of the signed document
that is available for review by the parties and the adjudicator.

DATED: February 15, 2017 By: /s/ Steven M. Perry
Steven M. Perry

Attorney




Notice of Electronic Service

| hereby certify that on February 15, 2017, | filed an electronic copy of the foregoing Respondent’'s Oppositior
to Complaint Counsel's Motion to Limit Respondent to Five (5) Expert Witnesses, with:

D. Michael Chappell

Chief Administrative Law Judge
600 Pennsylvania Ave., NW
Suite 110

Washington, DC, 20580

Donald Clark

600 Pennsylvania Ave., NW
Suite 172

Washington, DC, 20580

| hereby certify that on February 15, 2017, | served via E-Service an electronic copy of the foregoing
Respondent's Opposition to Complaint Counsel's Motion to Limit Respondent to Five (5) Expert Witnesses,
upon:

Thomas H. Brock
Attorney

Federal Trade Commission
TBrock@ftc.gov

Complaint

Barbara Blank

Attorney

Federal Trade Commission
bblank@ftc.gov

Complaint

Gustav Chiarello

Attorney

Federal Trade Commission
gchiarello@ftc.gov
Complaint

Kathleen Clair

Attorney

Federal Trade Commission
kclair@ftc.gov

Complaint

eleses, with:



nhopkin@ftc.gov
Complaint

Charles A. Loughlin
Attorney

Federal Trade Commission
cloughlin@ftc.gov
Complaint

Daniel Matheson

Attorney

Federal Trade Commission
dmatheson@ftc.gov
Complaint

Charlotte Slaiman

Attorney

Federal Trade Commission
cslaiman@ftc.gov
Complaint

Mark Taylor

Attorney

Federal Trade Commission
mtaylor@ftc.gov

Complaint

Gregory P. Stone

Attorney

Munger, Tolles & Olson LLP
gregory.stone@mto.com
Respondent

Steven M. Perry

Attorney

Munger, Tolles & Olson LLP
steven.perry@mto.com
Respondent

Garth T. Vincent

Munger, Tolles & Olson LLP
garth.vincent@mto.com
Respondent

Stuart N. Senator

Munger, Tolles & Olson LLP
stuart.senator@mto.com
Respondent

Gregory M. Serqi

Munger, Tolles & Olson LLP
gregory.sergi@mto.com
Respondent

Justin P. Raphael

Munger, Tolles & Olson LLP
Justin.Raphael@mto.com
Respondent



Sean Gates

Charis Lex P.C.
sgates@charislex.com
Respondent

Mika Ikeda

Attorney

Federal Trade Commission
mikeda@ftc.gov

Complaint

Zachary Briers

Munger, Tolles & Olson LLP
zachary.briers@mto.com
Respondent

Chad Golder

Munger, Tolles, and Olson
chad.golder@mto.com
Respondent

Julian Beach

Munger, Tolles & Olson LLP
julian.beach@mto.com
Respondent

Aaron Ross

Attorney

Federal Trade Commission
aross@ftc.gov

Complaint

Steven Perry

Attorney





