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before the [Lens.com] Court, at that time and in that context, ... Lens.corn's ads were not 
confusing." Reply at 2. 

Respondent argues that it should not be precluded from litigating the issue of consumer 
confusion in defense of the Challenged Agreements. Respondent contends that, on this issue, 
Lens. com determined only that the evidence presented in that case failed to support a finding that 
particular advertisements of Lens.com between 2005 and 2007, which were returned in response 
to a search for Respondent's mark or certain variations thereof, were likely to cause "initial­
interest confusion" in violation of the Lanham Act. Respondent argues that because the findings 
in Lens.com were fact-specific to the advertisements challenged in that case, it would be 
improper to extend such findings to bar Respondent from defending the validity of the 
Challenged Agreements, which involve different advertisements of different competitors during 
a different time period. In its Opposition to Complaint Counsel's Motion for Leave to File a 
Reply, Respondent further contends that Complaint Counsel's modification of Issue I , set forth 
in Complaint Counsel 's Reply, is in agreement with Respondent's position that Lens.corn's 
findings on consumer confusion were based on the specific time and the context of the 
advertisements at issue in that case, and therefore should not be given preclusive effect in this 
proceeding. 

In 2008, 1-800 sued Lens.com and its affiliates alleging violation of the Lanham Act, 15 
U.S.C. §§ 1114, 1125. Motion Tab 4; Lens.com, 755 F. Supp. 2d at 1169. The elements of an 
infringement claim under the Lanham Act are " (1) that the plaintiff has a protectable interest in 
the mark, (2) that the defendant has used an identical or similar mark in commerce, and (3) that 
the defendant' s use is likely to confuse consumers." Lens.com, 722 F.3d at 1242. 

Ruling on the parties' cross-motions for summary judgment, the district court held, as a 
matter of law, that "a defendant's purchase of a search-engine keyword cannot, by itself, create 
the likelihood of confusion that is necessary for infringement liability; rather, . . . keyword use 
can generate a likelihood of confusion only in u'2l specificTj
0.298 g
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On cross-appeals to the Tenth Circuit, the court, inter alia, affirmed the district court's 
entry of summary judgment on the issue of the likelihood of consumer confusion arising from 
the use of 1-800's mark as a keyword for internet search advertising. 722 F.3d at 1234. The 
court noted that the type of confusion alleged by 1-800 was " initial-interest confusion," which 
"results when a consumer seeks a particular trademark holder's product and instead is lured to 
the product of a competitor by the competitor's use of the same or a similar mark." Id. at 1239. 
1-800 contended that "although Lens.com never published any ads with 1-800's mark in their 
text, its bidding on the nine [keywords ch
(use 9 Tc 4.408 0 Td
(hold41.6 0  Tc46 Tc 0.715 0 Tde 48 0 Td
(p.0218 Tc 7 Tc 3.1Tm
(at 0 Td
(with  Td
(te54uec 1n.05 Tc "16474u0 Tc 4th  Td
nec 2.334 2 Td
(098 Tc 1.18920 Td
(all44Tj
0.0198 Tc 1.65 Tc -36.2612Td
(with )Tj
0.09 Tc -37.986 Td
(p.k." )Tj
0appe7 Tc 3.173 Tc 1.0621 Td
(ma612TTc 0.715 0 Tde  Tc -36.265 -1.1795.8 )The )Tj
0.000.1p0.0eTc 3.173 Tc 1.06220 Td
(3"a)6)Tj
0.09 Tc -37.982Td
(thei44Tj
0.01.231 ges Tc 3.901 0 Td
(fo72)Tj
0.0199 Tc 1.4928 0 Td
(p436Tj
0.0071 Tc 1.491 )Tjd
(prod )Tj
0.017 T,Tc -36.714 Td
(co69)Tj
0.0071 re9 Tc 1.3 0 Td
(thsearetitor'sdiTj
0.5 Tc 3.37211 Td
(ma9)Tj
0.011custo84 Tc 4.278 0 Td
(trich )Tj
0.
0.0199 Tc 6.08225 Td
(is ywords )Tawa Tc 1.707 8Td
(a )TTj
0.011fr2 Tc 4.286 48Td
(or )(th6.261 )Tj
0.0103 Tc 3.38 Tc -36.265 Td
(on d )Tj
0.0websit Tc 2.088 0 Td
(1 Td
0 Tesults )Tj74 Tc 1.77 Tc 3.417 0 Td
(12mpetitor )towarg
0.0048 Tc 1.562 0 Td
(Le 0 Tom )Tj
0.0202rn3 Tc 3.384 46Td
(whic1th6j
0.0websit s0.0108 Tc 11.Td
(Le58 Tom )Tj.0.0048 Tc 1.("Tc 1.77 Tc 3.0.035 Tc 11.029 0 0 11.9 465.95 617.02 Tmten5603 T0.165 g
/T1_0  Tc 1.0.0262 Tc 1029 00 11.6 323.97 617.0249o72n5603 T0.16 g
0.05 T3 Tc 1.06210 Td
(ni 0 T)Tj
-0.042.
0.0048 Tc 1.562 48Td
(or69)Tj
0.00M7 TetTc 1.77 Tc 3.417 76Td
(is ) )Tj
0.0data
0.0048 Tc 1.562 22Td
(wi9TTj
0.011showed,Tc 1.77 Tc 3.4172us7a46a )Tj
0.011shsdi g
0 Tc 1.814 0 Td
(Lp436Tj
0wed,Tc 1.77 Tc 3. 0 Td
d
(io69)Tj
0.0at g
0 Tc 1.814 0 Td
57436Tj
0wed,Tc 15 Tc 12.9376 0 0 11.6 310.91 6146815 o72n5603 T0165 g
0.0119 Tc 11.6 0 0 11.6 323.97 6148d
(lo72n5603 T0.0071 Tc 15 Tc 1)(th605 0 Td
(52mpetitor tald
nec 2.332 0 Td
(1496d
(text, )TjTj
-ancese7 Tc 3.173 Tc 1.0621 Td
(ma9)Tj
0.0.715 0 Tde 1 0 Td
(1239. )Tj
0.231 g
0. 48Td
7with )Tj
146 Tc 0.76210 Td
(p239. )Tj)Tj
0.0ed,Tc 15 Tc 12.9(nev0 Td
(9eeks )Tj
01.2309 Tc -37.6 48Td
9 )TTj
0.0ored,Tc 1.77 Tc 3.40.986 Tdwit-00's )Tj
0.01 g
0. 48Td
6o69)Tj
0103 Tc 3.384 0 Td
(6ark )Tj
0.015 Tc 2.5 Tc 12.9(32 0 Td
(5239. )Tjored,Tc 1.77 Tc 3.1.2612Td
09ark )Tj
variati.1p45 Tc 3.38 0 Td
31heir )Tj
0.re165 g
0.0605211 Td
2474u0 Tc return8 0 Td
(hol04 0 Td
(fe 0 Tom )Tj
0.0fr2 Tc 4.0024 -1.44 T9
(1-800 )TjadsdiTjsements,1 g
0. 48T6.(p.0218 Tdata
0.0048 Tc 1.5540 Td
(s4p436Tj
0 )Tsusto84 Tc 4c 1.814 0 Td
(1hic1th6j
"d,Tc 1.77 Tc 3.140 Td
d
(ip436Tj
0 lick[ges Tc 3.974 0 Td
(5eeks )Tjed54uec 1n.0029 0 0.(p2mpetitoon g
0 Tc 1.814 0 Td
04p436Tj
0"e7 Tc 3.173 Tc 1.097 0 T0
(co69)Tj
0.00n3 Tc 3.388t 0 Td
(ens.com )Tj
0.0202 Tc 4.151 0 Td
(as ywords dsdiTjsementr2 Tc 4.286 48T6.933mpetitoonlre9 Tc 1.332 0 T2
(mark." )TTdw%e9 Tc 1.08 0 0 11.3 323.97 61459.96d5.025303 T0165 g
0.01.6 0 0 11.6 323.97 614704 9d5.025303 T0.0071 Tc 15 Tc 1)(th611 )Tjd
(pp.0218 Tcime042.
0.003nev0 T1.209wi9 )The )Tj
0Theed,Tc 1.77 Tc 3.131 0 Td
8(p.0218 Tcour0093 Tc 1.0.714 Td
36p436Tj
0hel19 Tc 4.414 0 Td
(w2mpetitor.231 g
0.0.061 0 Td
8mpetitor.i098 Tc 1.132612Td
7contendednumbto84 Tc 4.-0. 0 Td
(37.0218 Tcoul19 Tc 4.4148 0 Td
(mark )Tj
no31 g
0.05 Tc 12.15540 Tdd
(97ic1th6j
"suppor TetTc 1.77 Tc 3.301 0 Td
(6ark )Tj
an5 g
0.0605 0 Td
(4n )Tj
0.01f.rence84 Tc 4.-940 Td
0.231 g
0.05 Tc 12.137211 T1796o69)Tj
0)Tj
0.0202rn3 Tc 3.32 46Td
(ni 0 T)Tj)Tj
0.0ed,Tc 1.0.265 -1.02 099 )The )Tj
0activityTetTc 1.77 Tc 3.611 )Tjd
29eeks )Tjwarn3 Tc 3.0.035 Tc 11.1568 0 0 13 323.9 13 088ths (ip.7211 T0likelre9 Tc 1.0.0262 Tc 1.06220 T11.6 323.97 61151
(9 (ip.7211 T00.09 Tc -5 Tc 12.1424 0 Td
1io69)Tj
0'lure[]'ed,Tc 1.77 Tc 3.131 )Tjd
19eeks )Tj )Tsustosn3 Tc 3.388t 0  0  p436Tj
0 )Tawa Tc 1.38 Tc -366 48Td
(bidding )011fr2 Tc 4.714 Td
36p436Tj
0Tj
0.."e7 Tc 3108 Tc 3.0.035 Tc 11.029 0 00
(843 323.97 9 35d
91 (ip.7211 T0.165 g
/T1.77 Tc 3.0.0262 Tc 1029 00 11.6 323.97 61368152m(ip.7211 T0a0093 Tc 1.01510 Td
(ni 0 T)Tj
-04042.
0.0048 Tc 1.3nev0 Td
7w7.0218 TTheed,Tc 1.77 Tc 3.131 0 Td
923.0218 Tcour0093 T 1.04 0 Td
(is ywordsfur0hto84 Tc 4.27321 Td
(2436Tj
0hel19 Tc 4.414 0 Td
(1491
(1-800 )Tj0.231 g
0c 1.01510 Td
823.0218 Tanalysi103 Tc 3.38 Tc -3376 0 0 11.6 310.91 61125.15149 11303 T0165 g
0.0119 Tc 11.6 0 0 11.6 323.97 611
(185149 11303 T0traditi.1ald
nec 2.388 0 T4
(prod )Tj
factorswed,Tc 15 Tc 12.97211 Td
(on d )Tj
as5 g
0.0119 Tc 11.62612Td
12idding )per0orm8 0 Td
c 1.088 0 T4
(9 )TTj
0. re9 Tc 1.3 0 Td
1-838mpetitor.sit Tc 2.080 Tdd
(1ark )Tj
distric31 g
0.0.09321 Td
134.0218 Tcour0 g
0 Tc 1.814 0 T 1132mpetitowed,Tc 1.77 Tc 3. 43 Td
d
(i1 ywordsfur0hto84 Tc 4048 Tc 1.567 0 Td
(Le 0 Tom suppor ej74 Tc 1.77 Tc 3.4 0 Td
d
325mpetitor.sit Tc 2.064 0 Td
5.904  )The )Tj
0unlikelihoo19 Tc 4.4376 0 0 52.3 323.97 617.6 61478.4503 T0165 g
0.01.540 Tdd1.6 323.97 611
9-800478.4503 T0 )Tsusto84 Tc 40218t 0  0252mpetito )Tfusion g
0 Tc 1.814 0 T4.567 8 Tom ).("Tc 1.77 Tc 3.0.035 Tc 11.029 0 0 13736 323.97 9 -040900478.4503 T0.165 g
/ 1.0.0262 Tc 1029 00 11.6 323.97 6176d
(40478.4503 T0231 g
0c 1.262 22Td
062 0 T)Tj
-05 g
0.0.06.814 0 T  8 Tom ).("Tc 15 Tc 12.9(3210 Td
726.0218 TTheed,Tc 1.77 Tc 3.131 0 Td
8(p.0218 Tcour0093 T 3. 43 Td
d
36p436Tj
0rejec ej74 Tc 14376 0 0 9(32 323.97 61396.261478.4503 T0lj
0.0sn3 Tc 3.3029 0 0 16 323.97 614
5.261478.4503 T0proff.re 0 Td
(hol01 0 Td
1 p436Tj
0evidence84 Tc 4.376 0 0 11.6 310.91 6160259146 0 703 T0165 g
0.0.38 Tc -363220 T11.6 323.97 6176.56146 0 703 T0actua7 Tc 3108 Tc4 0 T 114n )Tj
0.led,Tc 1.77 Tc 3.1540 Td
(496d36Tj
0 )Tsusto84 Tc 45 Tc 12.9729t 0  0252mpetito )Tfusion46 Tc 0.76 Td
d
34ark )Tj
asn3 Tc 3.355 0 Td
145mpetitospeculativsit Tc 2.080 Td40907 8 Tom and/ored,Tc 1.77 Tc 3.0.035 Tc 11.029 0 0 16825mpe3.9 13 300
26146 0 703 T0de1 g
0c 1.232 0 T0 13 323.9 13 324
(6146 0 703 T0minimis.1 g
0c 1.029 0 0 13736 323.97 9 370090046 0 703 T0.165 g
/EMC 
ET/EMC 
BTc 1.0.0262 Tc 1.064 0 T9 14 323.9 14 28709004
(10503 T0.V65 g
/ P <</MCID026>>BDC 
c 3.974 0 T11.6 323.97 6199
31 409
3303 T0Base 0 Td
(hol029 0 2
726.0218 Ton46 Tc 0.7 0 Td
1-848mpetitor.sit Tc 2.27321 Td
(4n )Tj
0.0oregoing,84 Tc 40264 0 T4
(32mpetitoComplaintr2 Tc 4.06 0 T4
655mpetitoCounseld
nec 2.38. 0 Td
6io69)Tj
0hasn3 Tc 3.000 Td
1-632mpetitofail8 0 Td
c 1.098 0 Td
(mark )Tj
0.09 Tc -01nev0 Td
048mpetitodem)Tstratsit Tc 2.09 46Td
342mpetitor.231 g
0.0.0 0 Td
1-8mpetitor.sit Tc 2.38 Tc -363621 Td
(4n )Tj
0.0indings5 g
0.0119 Tc-.0.06.0 Td
634.0218 Tinn3 Tc 3.0.035 Tc 11.286 48T0 13 323.9 13 60286 3954 9d3 T0)Tj
0.0mit Tc 2.38 Tc 1.0.0262 Tc 106220 T11.6 323.97 61197 4ar3954 9d3 T0shou7 Tc 3108 Tc4 0 Td
92o69)Tj
0lt Tc 2.38 Tc -3io69)Tj
0j74 Tc 1.77 Tc 3.28710 Td
724.0218 Tbsit Tc 2.051 )Tjd
26n )Tj
0.givsn46 Tc 0.763 Td
d
524.0218 Tpreclusivsit Tc 2.051 )Tj(eff.c31 g
0.05 Tc 1-.0.04 0 T7.1w7.0218 Tasn3 Tc 3.303612Td
12p436Tj
0request8 0 Td
c 1.16 0 T4
214.0218 Tinn3 Tc 1.77 Tc 3.4 0 Td
00999mpetitor.sit Tc 2.1568 0 0.55mpetitoMotion46 Tc 0.7.376 0d
(1n )Tj
0.(Issue1 g
0c 1.029 0 0 13956 323.97 614
5.2r3954 9d3 T01)1 g
0.05 Tc 1-.0.055 0 Td 16 323.97 61447.63 3954 9d3 T0ored,Tc 1.77 Tc -366710 Td
(ni 0 T)Tjr.231 g
0.0.08220 T(issue1 g
0 3.4  0 Td
4
227  )The )Tj
0preclusion46 Tc 0.38 Tc -3656 0 T4
5 p436Tj
0shoulj74 Tc 1.77 Tc 3.28710 T0 16n )Tj
0.bsit Tc 2.38 Tc -3132 0 T0.23.0218 Textendej74 Tc 1.77 Tcc 1.098 0 T43.4  k )Tj
0.09 Tc -026ev0 Td
05p436Tj
0w.231 g
0.0.38 Tc -318710 T0 2is ywordsComplaintr2 Tc 4.112 0 T4
(93 petitoCounseld
nec 2.123.0 Td
632mpetito haracterizes5 g
0.0119 Tc-.0.029 0 0 14512 323.97 6144  387 6103 T0as5 g
0.0c 1.8144.376 0 7 6905 323.97 61423
8( 387 6103 T0"c3 Tc 1.77 Tc 3.439 00 11.6 323.97 6143 0 70387 6103 T0orollary"d
nec 2.386.0 Td
971 ywordsfindings5 g
0c 1.019 0 Td
5.939  )The )Tj
0(Issue1 g
0c 1.029 0 0 15519 323.97 6194097036709303 T02) g
0 Tc 1.814 0 T11.6 323.97 61104.is 36709303 T0).("Tc 15 Tc 12.912210 Td
7(2436Tj
0As5 g
0.0119 Tc 11.3621 Td
419.0218 Texplaine 0 Td
(ho08220 T 0252mpetitoabove,n3 Tc 3.0.035 Tc 11.162 22Td 13 323.9 13 213
(4036709303 T0)Tj
0.0mit Tc 1.0.0262 Tc 1114 0 T11.6 323.97 61262
33036709303 T0decide 0 Td
(ho08710 Tor.231 g
0.0.092 46Td
249.0218 T)Tj
0.0rn0sn3 Tc 3.371 46Td
033 petitouse84 Tc 4.376 0 0 11.6 310.91 61400.55m36709303 T0165 g
0.01.74 0 T11.6 323.97 61413
95m36709303 T0Respondent g
0.0c 1.8144.376 0 2
7132mpe3.97 6147d
(nm36709303 T0's5 g
0.0119 Tc 11206 0 T11.6 323.97 61480 9(m36709303 T0mark09 Tc -0253 Td
d
382mpetitoored,Tc 1.278 0 Td
8.475  )Th8etitovariations09 Tc -0254 0 T4
282mpetitor.sre165 g
0.0101. 0 Td
13ark )Tj
0.09 Tc -0155v0 Td
0s ywordsgeneratsit Tc 2.07376 0d
722mpetitoadvertisements.("Tc 15 Tc 12.9294 0 T6.46i 0 T)Tjr.231 g
0.0.77 Tc -3662 22Td
855mpetitodi 0 Td
(hol498 0 0.559.0218 Tno31 g
0.0.38 Tc -3041 )Tjd
607 8 Tom includeed,Tc 1.77 Tc 3.30. 0 Td
26n )Tj
0.Respondent0sn3 Tc 3.206 0 T5.899mpetitomark09 Tc -.38 Tc -304  0 Td
39mpetitowas5 g
0.0119 Tc 11304 Td
1-8mpetitono31 g
0c 1.049 0 Td
7  )The8etitolikely1 g
0c 1.029 0 0 11942mpe3.97 6190257034025703 T00.09 Tc -00529 0 0 16 323.97 617.3137034025703 T0creatsit Tc 2.0029 0 2
701 8 Tom initial-intsres31 g
0.0.218 0 T6.02mpetito )Tfusion g
0 Tc 1.814 0 Td
15n )Tj
0.,5 g
0.0119 Tc- -3662 22T02502mpetitoand09 Tc -.38 Tc -3074 0 T1.746mpetitor.sre0ore5 g
0.0119 Tc 11.77.0 Td
903mpetitodi 0 Td
(ho304 Td
1-591.0218 Tno31 g
0.0.38 Tc -3.3621 Td
583mpetitoviolatsit Tc 2.019 0 T3.072mpetitor.s5 g
0.0119 Tc 11244 Td
1-549.0218 T)anham1 g
0c 1.034.0 Td
634.0218 TAct).("Tc 15 Tc 12.907 0 Td
4
662  )The )Tj
0Complaintr2 Tc 4.06 0 T4
531.0218 TCounseld
necc 1.001.0 Td
599mpetitofails5 g
0.0101. 0 T0 9(6rk )Tj
0.09 Tc -119 Tc 11.8v0 Td
059mpetitopersuasivsly1 g
0 15 Tc 12.9098 0 T52861.0218 Texplaind
necc 1.053 0 Td
267 8 Tom why1 g
0.0.77 Tc -366 0 T0 916mpetitor.isn3 Tc 3.344 Td
1-731.0218 Tdetsrmination g
0 Tc 1.814 0 T5.766 )Tj
0.,5 g
0.0119 Tc -0155v0 T0251n )Tj
0.based09 Tc -.38 Tc -34429 0 2
628mpetitoonn3 Tc 1.77 Tc 3.4 0 Td
0.279mpetitor.sit Tc 2.1.376 0 251n 5 2 m p e 3 . 9 7  6 1 6 0 2 2 3 . 3  2 
 4 9 0 3  T 0 1 6 5  g 
 0 . 0 5  T c  1 2 . 9 0 8 2 9  0  0  1 6  3 2 3 . 9 7  6 1 7 6 . 3 . 3  2 
 4 9 0 3  T 0 m u l t i p l e 1  g 
 0 c  1 . 0 1 . 0  T d 
 6 5 n  

w  T c  1 . 7 7  T c d T d 
 7 9 3  p e 8 i 8 o c a s e , 1 e f f e c .  g 
 0  1 5  T c  1  1 1 . 8 v 0  T d 
 5 2 5 2 m p e 6 3 t o i n s t a n b a r 1 . 0 . 0 0  T d  0  1 1 . - 3 0  T 7 1 1 - p e t i 1  



v. 

For all the foregoing reasons, Complaint Counsel's Motion is DENIED. 

ORDERED: 

Date: February 21 , 2017 

D. Michael Chappell 
Chief Administrative Law Judge 
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