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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

1-800 CONTACTS, INC.,
a corporation,

Respondent

)
)
)
)
)
)
)

DOCKET NO. 9372

NON-PARTY LUXOTTICA RETAIL NORTH AMERICA INC.'S
MOTION FOR IN CAMERA TREATMENT

Pursuant to Rule 3.45 of the Federal Trade Commission's Rules of Practice, 16 C.F.R

$ 3.45(b), non-party Luxottica Retail North America Inc. ("Luxottica") respectfully moves the

Commission for in camera treatment of a competitively-sensitive, confidential business document

(the "Confidential Document" ). Luxottica produced the Confidential Document, along with other

documents, in response to a third-party subpoena issued by the Federal Trade Commission ("FTC")
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Manufacturers would also stand to benefit if Luxottica's sales data was publicly disclosed,

albeit in a different, but equally damaging way, Luxottica has contractual agreements with various

contact lens manufacturers amongst its several retail brands, all of which contain confidentiality

provisions. Id. at $6. However, the manufacturers know which of their competitors'roducts are

sold at a given Luxottica retail location, or could easily ascertain this information by simply visiting

one of these locations, such as Target Optical, Sears Optical, LensCrafters, or Pearle Vision. Id. at

tt6. Therefore, if the manufacturers know the total sales of a particular Luxottica retail brand and

also know their own sales to that brand, they can potentially determine the differing market shares

of their competitors at a given Luxottica retail brand. Id. at $6. As such, this could potentially put

the manufacturers in a stronger bargaining position when it would come time to renew or restructure

their existing contracts with Luxottica. Id. at $6. For example, if Manufacturer A knows that its

brand accounts for 75% of contact lens sales at a given Luxottica retail brand, this could be used as

leverage to negotiate more favorable contract and pricing terms based on the perceived dependency

of Luxottica on Manufacturer A's products at the specific retail brand.

Finally, Luxottica's status as a third party is relevant to the treatment of its Confidential

Document. The FTC has held that "[t]here can be no question that the confidential records of

businesses involved in Commission proceedings should be protected insofar as possible." HP.

Hood 4 Sons, 58 F.T.C.at 1186. This is especially so in the case of a third-party, which deserves

"special solicitude" in its request for in camera treatment for its confidential business information.

See ICaiser Aluminum ck Chem. Corp., 103 FTC 500, 500 (1984) ("As a policy matter, extensions of

confidential or in camera treatment in appropriate cases involving third party bystanders encourages

cooperation with future adjudicative discovery requests."). As such, Luxottica's third-party status

weighs in favor of granting in camera treatment of the Confidential Document.
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IV. In Camera Treatment of the Confidential Document Will Not Impede Public
Understanding of the Commission's Decision in
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be able to estimate industry-average cost/price increases for each year to arrive at fairly accurate

and current sales data, Wessels Declaration at $7. Therefore, the competitive advantage for

competitors and manufacturers is not likely to decrease over time and permanent in camera

treatment is appropriate. In the alternativ, if the Commission finds that permanent in camera

treatment is not proper here, then Luxottica requests that tn camera treatment be afforded to the

Confidential Document for at least five years.

VI. Conclusion

For the reasons set forth above and in the accompanying Wessels Declaration, Luxottica

respectfully requests that the Commission grant in camera treatment for the Confidential Document

indefinitely or, in the alternative, for a period of not less than five years.

Dated: March 27, 2017

Jason D. Groppe, Assistant General Counsel

Luxottica Retail North America Inc.
4000 Luxottica Place
Mason, Ohio 45040
Phone: 513-765-4319
Email: 'o e luxotticaretail.com

Counsel for Luxottica Retail North America Inc.
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

1-800 CONTACTS, INC.,
a corporation, DOCKET NO. 9372

Respondent

Upon consideration of Luxottica Retail North America Inc.'s ("Luxottica") Motion for in

camera Treatment, it is HEREBY ORDERED that the following document is provided permanent

in camera treatment from the date of this Order.

ORDERED:

Date:

The Honorable D. Michael Chappell
Administrative Law Judge
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