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COMMISSIONERS: Joseph J. Simons, Chairman
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In the Matter of
PUBLIC
Impax Laboratories, Inc.,
a corporation, DOCKET NO. 9373

Respondent
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COMPLAINT COUNSEL’S MOTION TO DISMISS
RESPONDENT'S NOTICE OF CROSSAPPEAL

Pursuant to Rules 3.22 and 3.52(b)(1) of the Commission’s Rules of Practice, 16 C.F.R.
88 3.22 and 3.52(b)(1), Complaint Counsel respectfulbyes the Commission for an Order

dismissing



BACKGROUND

On Friday, May 11, 2018, the Honorable D. Michael Chappell issued an Initial Decision
and Order in the aboveaptioned action dismissing the Complaint in its entirety. Complaint
Counsel filed its Notice of Appeal onay 17, 2018. On May 23, 2018t partiegointly moved
the Commission for an order extending the deadlines for Complaint Counsel’s opening brief,
Respondent’s answering brief, and Complaint Counsel’s reply brief. See Joinb RRetise
Briefing Schedule (May 23, 2018) at 2 & Proposed Order. Respondent then filed its Notice of
CrossAppeal on May 29, 2018, appealitige portions of the Initial Decision “related to relevant
market and market power.” Resp’s. Notice of C+rAppeal (May 29, 2018) at 1. The
Commission entered an Order revising the appeal briefing schedule on May 31, 2018.

ARGUMENT

Respondent Impax Laboratories, Inc.’s Notice of Gyggeal is improper and should be
dismissedThe Initial Decision granted Respondent the full relief it requesdisthissal of the
Complaint. Respondent’s creappeal is limited solely to Respondent’s alternative arguments
regarding relevant market and market power that support affirming the Initial Decision. The
Commission, in accord with the universahgtice of federal appellate courts, has ruled that
crossappeals that merely raise alternative arguments in support of the decision below are
improperand should be dismissed. The proper place for Respondent’s arguments is in its
answering brief, not in separate set of crosppeal briefing.

The Commission has previously ruled that “the victor” before the Administrative Law
Judge “is not entitled to file an opening appeal brief.” Lab®der at 2In LabMD, the ALJ
dismissed the complaint, Complaint Counsel appealed, and LabMD noticed adiopess”

urging affirmance of the ALJ’s Initial Decision dismissing the compl&ee Notice of



Conditional CrosAppeal, In re LabMDFTC Dkt. No. 9357@ec. 1, 2015). LabMD¥ notice

was filed “solely to raise additional and/or alternative grounds to support the Order issued by
Chief Judge D. Michael Chappell dismissing the Complaint, and to preserve its righ&s.11d

The Commission ordered that LabMD may not file an opening brief and should instead include
its arguments in its answering brief. See Lab®ider at 2. The Commission reasoned that
allowing a crossappeal in such a circumstance was contrary to general appellate practice,
unnecessary for Respondent to preserve its arguments, and inefficient. See@dmmission’s
reasoning in LabMD applies with equal force to Impax’s “ciaggseal,” which was filed solely

to raise additional and/or alternative grounds to support the Initial Decision, i.e., “relevant
market ad market power.” Resp’s. Notice of CreAppealat 1.

Crossappeals like Impax’s that seek affirmances based on alternative grounds are
contrary to“general appellate practitd.abMD Order aR. The language of Commission Rule
3.52(b) and Federal Rule of Appellate Procedure 3 are materially stimifat federal appellate
decisions interpreting that similar rule set forth a clear and consistent prineipkrty cannot
prosecute an appeal from a judgment in its favor.’el&hkolnikoy470 F.3d 22, 2416t Cir.

2006)? “That proposition remains true even though the appealing party considers the offending

! Commission Rule 3.52(b)(1) provides in relevant part: “[A]ny party may file objections to the
initial decision or order of the Administrative Law Judge by filing a notice of appeal . ... The
notice shall specify the party or parties against whom the app



statements or findings to be erroneous.” Id



distributed over more papershish also tend to be longer.
Unless a party requests the alteration of the judgment in its
favor, it should not file a notice of appeal.

Jordan v. Duff & Phelps, Inc., 815 F.2d 429, 439 (7th Cir. 1987).






STATEMENT OF CONFERENCE WITH OPPOSING COUNSEL
Pursuant to @mmissionRule 3.22, Complaint Counsel represents that it conferred with
Counsel for Respondean Friday, June 1, 2018 in an effort in good faith to resolve by
agreement the issues raised kg thotion Based on thiaconference, Complaint Counsgltes
that Respondent do@®t agreed voluntarily wthdrawits Notice of Cros#\ppeal
Dated: June 5, 2018 Respectfully submitted,
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CERTIFICATE OF SERVICE

| hereby certify that onuhe5, 2018, | filed the foregoing document electronically using
the FTC’s EFiling System, which will send notification of such filing to:

Donald S. Clark

Secretary

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm-H3
Washington, DC 20580
ElectronicFilings@ftc.gov

The Honorable D. Michael Chappell
Administrative Law Judge

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm:-H.O0
Washington, DC 20580

| also certify that | delivered via electronic mail a copy of thedoing document to:

Edward D. Hassi
Michael E. Antalics
Benjamin J. Hendricks
Eileen M. Brogan
O’Melveny & Myers, LLP
1625 Eye Street NW
Washington, DC 20006
ehassi@omm.com
mantalics@omm.com
bhendricks@omm.com
ebrogan@omm.com
Anna Fabish

Stephen Mcintyre
O'Melveny & Myers, LLP
400 South Hope Street
Los Angeles, CA 90071
afabish@omm.com
smcintyre@omm.com

Counsel for Respondent Impax Laboratories, Inc.

Juneb5, 2018 By: s/ Rebecca E. Weinstein




CERTIFICATE FOR ELECTRONIC FILING
| certify that the electronicopy sent to the Secretary of the Commission is a true and
correct copy of the paper original and that | possess a paper original of the signed document that
is available for review by the parties and the adjudicator.

Juneb5, 2018 By: s/ Rebecca E. Weiiesn
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[PROPOSED] ORDER GRANTING COMPLAINT COUNSEL'S
MOTION TO DISMISS RESPONDENT'S NOTICE OF CROSSAPPEAL

Upon consideration d€omplaint Counsel's MotiondlDismissRespondent’s Notice of
CrossAppealard good cause appearitigerefor
IT IS ORDERED THAT Respondenimpax Laboratoriesinc. shall not file an appeal
brief pursuant to Rule 3.52(c), 16 C.F.R. § 3.52 (c), to perfect its “Notice of-Bppesal,”
dated May 29, 2018; and
IT IS FURTHER ORDERED THAT Respondent ImpalLaboratories, Inanay
address any of its noticed cremgpeal arguments in its answering brief pursuant to Rule 3.52(d),
16 C.F.R. 8§ 3.52(djas modified by the CommissienOrder of May 31, 2018.
By the Commission
Donald S. Clark
Secretary
SEAL:

Issued:
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