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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Richmond Division 

      ) 
FEDERAL TRADE COMMISSION,  

   Petitioner, 
v.      

RECKITT BENCKISER  
PHARMACEUTICALS, INC.,  

   Respondent

) 
      )

 ) 
)  Misc. No. 3:14-mc-005-REP 

      ) 
 ) 

) 
      )

  ) 
___________________________________ ) 

RESPONDENT RECKITT BENCKISER PHARMACEUTICALS, INC.’S                    
MEMORANDUM IN SUPPORT OF MOTION TO TRANSFER 
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INTRODUCTION 

Twelve private antitrust suits arising from the same conduct that is the subject of the 

FTC’s investigation are now pending before Judge Mitchell S. Goldberg in the Eastern District 

of Pennsylvania.  Those cases were filed in various fora beginning in December 2012, long 

before the FTC issued its Civil Investigative Demand (CID) to Reckitt.  In order to promote the 

just and efficient conduct of those actions, they were centralized before Judge Goldberg in 

2013—also before the FTC issued its CID—by the Judicial Panel on Multidistrict Litigation.  

See In re Suboxone (Buprenorphine & Naloxone) Antitrust Litig., 949 F. Supp. 2d 1365, 1366 

(J.P.M.L. 2013) (“Centralization will eliminate duplicative discovery; prevent inconsistent 

pretrial rulings . . . ; and conserve the resources of the parties, their counsel, and the judiciary.”). 

Judge Goldberg has, in turn, ordered Reckitt to produce to the private plaintiffs all documents 

that it produces to the FTC.  (See Exh. A.) 

The FTC knows that those multiple related civil actions are pending in the Eastern 

District of Pennsylvania, and that Judge Goldberg has ordered Reckitt to produce any documents 

it produces to the FTC.  Indeed, at the time it issued the CID to Reckitt, it requested production 

of the related cases’ pleadings.  (See Pet. Exh. 3 at 9-10 (Spec. No. 35); id. at 20-21 (defining 

“Suboxone Litigations”).)  The FTC also knows that, in an antitrust suit raising similar issues to 

which the FTC is a party, Judge Goldberg has previously held that documents of the type the 

FTC here claims are unprivileged are in fact privileged.  See FTC v. Cephalon, Inc., No. 2:08-cv-

2141, 2013 BL 242290, at *9 (E.D. Pa. Sept. 11, 2013) (rejecting FTC argument that documents 

related to “draft agreements with other pharmaceutical companies” were not privileged). 

The FTC thus knows that this Court’s resolution of the FTC’s Petition could clearly 

affect what Reckitt must produce in the related cases, and that any success for the FTC here will 

require the same issue to be contested again in the private cases.  But the FTC did not file its 
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Petition in the Eastern District of Pennsylvania, although there can be no dispute that the FTC 

could have brought this CID enforcement action there.1 See 15 U.S.C. § 57b-1(e) (“[T]he 

Commission . . . may file, in . . . any judicial district in which such person resides, is found, or 

transacts business . . . a petition for an order of such court for the enforcement of [a CID].” 

(emphasis added)).  Reckitt transacts business—i.e., sells Suboxone—throughout the nation, 

including in the Eastern District of Pennsylvania.  (See N. Schrom Decl. at ¶ 3.)       

Instead, the FTC filed this miscellaneous proceeding in Richmond.  The FTC has done so 

based on its belief that the Fourth Circuit, uniquely among the federal courts applying the 

common law of privilege, holds that no attorney-client privilege exists for any communication 

between a client and its lawyers related to documents that are or may become public—no matter 

how clearly that communication seeks or dispenses legal advice.  (See FTC Memo. at 11 (“The 

Fourth Circuit does not recognize attorney-client privilege for communications in connection 

with a proposed public disclosure.”).)  Tellingly, the FTC’s papers never once refer to the 

general federal common law of privilege, but refers to “Fourth Circuit law”  by name twenty-two 

times.  The FTC’s discovery of what it believes to be this unique law of privilege thus explains 

its choice of forum:  even though the FTC has investigated numerous companies over the last 

decade that (like Reckitt) have an office in the Fourth Circuit, the FTC has not filed a single 

enforcement action or sought to enforce a CID or subpoena in this Circuit.  Until now.   

As Reckitt will show in its Opposition to the Petition, the FTC misreads Fourth Circuit 

law, which is not meaningfully different than that of other courts, including the Eastern District 

1 Nor did the FTC bring its petition  in the District of Columbia, where it “routinely files 
antitrust enforcement actions,” FTC v. Cephalon, Inc., 551 F. Supp. 2d 21, 28 (D.D.C. 2008), 
where this CID calls for production to the lawyers located at the agency’s headquarters, and 
where it even served this CID on Reckitt.  (See Pet. Exh. 3 at 1; M. Lentz Decl. at ¶ 4.)     
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of Pennsylvania or the District of Columbia, with respect to the privilege for attorney-client 

communications regarding documents later published.  Compare United States v. Under Seal (In 

re Grand Jury Subpoena 2003), 341 F.3d 331, 336 (4th Cir. 2003) (“We reject the Government’s 

‘public document’ argument,” which was identical to the FTC’s argument here, “because it 

misconstrues the nature of the asserted privilege.  The underlying communications . . .  regarding 

[the client’s] submission . . . are privileged, regardless of the fact that those communications may 

have assisted [the client] in answering questions in a public document.” (emphasis added)) with 

SmithKline Beecham Corp. v. Apotex Corp., 232 F.R.D. 467, 481 (E.D. Pa. 2005) (“[T]he 

‘attorney-client privilege applies to all informa
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transfer motion,”  Byerson v. Equifax Info. Servs., LLC, 467 F. Supp. 2d 627, 635 (E.D. Va. 

2006)—point overwhelmingly to transfer.  Assuming, arguendo, that the FTC is right that Fourth 

Circuit law is meaningfully different from the law of every other federal circuit, a transfer is the 

only way to avoid multiple proceedings on the same privilege issue and potentially conflicting 

rulings.  See Samsung Elecs. Co. v. Rambus Inc., 386 F. Supp. 2d 708, 722 (E.D. Va. 2005).  

That is, even if this Court were to accept the FTC’s reading of Fourth Circuit law, that would 

simply guarantee further litigation of the identical issue before Judge Goldberg, as Reckitt would 

seek to preserve its rights under the law of every other Circuit not to produce such documents in 

the private litigation.  And if—as Reckitt contends—the FTC is wrong, judicial economy favors 

resolution of the Petition by a judge who is already familiar with the facts regarding the 

underlying conduct at issue and pharmaceutical antitrust law generally.  See FTC v. Cephalon, 

Inc., 551 F. Supp. 2d 21, 31 (D.D.C. 2008).  

For these reasons, as further explained below, Reckitt respectfully moves this Court to 

transfer this case to the Eastern District of Pennsylvania pursuant to 28 U.S.C. § 1404(a). 
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ARGUMENT 

28 U.S.C. § 1404(a) permits “a district court [t
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Judicial Economy.  Judge Goldberg in the Eastern District of Pennsylvania has presided 

over the twelve related class actions for over a year.  He is knowledgeable both about the facts 

regarding the underlying conduct at issue and about the governing law.  He is even presiding 

over Cephalon, another pharmaceutical antitrust case brought by the FTC and private class 

plaintiffs.   

As even the FTC has argued in other cases, it would “waste resources” to “force another 

court to educate itself on the facts of the case.”  FTC v. American Tax Relief LLC, No. 10-6123, 

2011 BL 188963, at *8 (N.D. Ill. July 20, 2011) (summarizing FTC argument against 

transferring deceptive advertising case 120 days after filing, when preliminary injunction and 

asset freeze order had already been entered); see also, e.g., Samsung, 386 F. Supp. 2d at 722 

(“When related actions are pending in the transferee forum, the interest of justice is generally 

thought to ‘weigh heavily’ in favor of transfer.” (citation omitted)).  This lesson is especially true 

here, given Judge Goldberg’s extensive familiarity with pharmaceutical antitrust law—including 

privilege disputes arising in that context.   See Cephalon, 551 F. Supp. 2d at 31 (“[T]his case 

may be resolved more expeditiously in the Eastern District of Pennsylvania: that court is already 

familiar with the facts and legal issues presented . . . .”).2 

Byerson and FTC v. Fortune Hi-Tech Marketing, Inc., No. 13-578, 2013 BL 116270 

(N.D. Ill. May 1, 2013), are particularly instructive.  In both cases, the court found that the 

pendency of related class actions in other fora urged in favor of transfer.  See, e.g., Fortune, 2013 

2 It does not matter that the FTC is not seeking to litigate the antitrust merits.  “[C]ourts 
have transferred cases to jurisdictions with related pending matters even when the cases merely 
shared similar facts, rather than similar legal claims.”  Barham v. UBS Fin. Servs., 496 F. Supp. 
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to the FTC.  (Exh. A.)  Thus, if this Court were to conclude that these documents are not 

privileged as against the FTC in a federal court in Richmond, Reckitt would be forced to seek a 

protective order ruling that the same documents are privileged as against the private plaintiffs in 

a federal court in Philadelphia. 

In Cephalon, the District for the District of Columbia confronted similar forum shopping 

by the FTC, which had filed in that court hoping to create a circuit split regarding the legality of 

certain pharmaceutical patent settlements.  The court found that the risk of inconsistent 

judgments “strongly weighs in favor of transfer”: 

Indeed, the FTC would likely be content if this case did result in 
inconsistent judgments.  That is because . . . the Commission is rather openly 
shopping for a circuit split . . . .  To be sure, the Commission is free to exercise its 
prosecutorial judgment to pursue a strategy that it believes will ultimately result in 
Supreme Court review.  But it strikes this Court as both odd and unreasonable to 
do so at the expense of exposing a single defendant (engaged in a single course of 
conduct) to conflicting judgments in order to advance the agency's enforcement 
goals.  The danger, and burden, of inconsistent judgments against one defendant 
based on the same events, in short, outweighs whatever legitimate interest the 
FTC may have in achieving that result for strategic reasons. 

Cephalon
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United States v. Nature’s Farm Products, No. 00-6593, 2004 U.S. Dist. LEXIS 8485, at *19-20 

(S.D.N.Y. May 3, 2004). 
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Southern District of Texas.5  (See id. at ¶ 5.) Even then, the FTC did so only after the District of 

Columbia had held a year before that it lacked jurisdiction over subpoena enforcement cases 

where “the subject-matter of th[e] investigation is undeniably” elsewhere, notwithstanding that 

the FTC’s “inquiry is being carried on within the District of Columbia.”  Order at 2-3, FTC v. 

Promedica Health System, Inc., No. 1:10-mc-586-RMC (D.D.C. filed Oct. 12, 2010) (ECF No. 

10) (attached as Exh. B) (following this dismissal, the FTC refiled in the Northern District of 

Ohio).  No petitions—antitrust or otherwise—were filed in the Fourth Circuit. 

Courts confronted with similar forum shopping have not hesitated to discount or ignore 

entirely the plaintiff’s choice of forum. See, e.g., Madani v. Shell Oil Co., No. C07-04296, 2008 

WL 268986, at *3 (N.D. Cal. Jan. 30, 2008) (transferring case and stating: “Discouraging forum-

shopping provides a strong reason to transfer this case.”); Freeman v. Hoffman-La Roche, Inc., 

No. 06-13497, 2007 WL 19 895282, at *3 (S.D.N.Y. Mar. 21, 2007) (transferring case after 

finding that plaintiffs sought to take advantage of favorable Second Circuit law, stating: "An 

important interest to be considered is the discouragement of forum shopping” (citation omitted)); 

Avritt v. Reliastar Life Ins. Co., No. 06-1435, 2007 WL 666606, at *3 (W.D. Wash. Feb. 27, 

2007) (transferring case and stating: “The fact that there is precedent adverse to plaintiffs in 

California raises the question of forum shopping.  Accordingly, the Court gives little deference to 

plaintiffs choice of forum.”). 

Locus of Relevant Facts and Convenience.  In contrast, the locus of the relevant facts 

and interests of convenience support Reckitt’s requested transfer.  The conduct relevant both to 

5 The statute governing venue for subpoena enforcement proceedings is more restrictive 
than the statute for CIDs; it lays venue only in “the district courts . . . within the jurisdiction of 
which such inquiry is carried on . . . .”  15 U.S.C. § 49. 
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the FTC’s general antitrust investigation and to this particular privilege dispute took place 

throughout the East Coast, and has no connection to the Eastern District of Virginia in particular. 

Broadly defined, the relevant facts concern the actions Reckitt took allegedly to preserve 

a monopoly in the putative Suboxone market.  Reckitt sold Suboxone nationwide.  (See N. 

Schrom Decl. at ¶ 3.)  The particular conduct that the FTC is focused on is not tied to Virginia.  

Reckitt’s citizen’s petition was based on data obtained from a Colorado company and was filed 

with the Food and Drug Administration in Maryland.  (See N. Schrom Decl. at ¶ 7; Pet. Exh. 7 

at 1.)  Likewise, Reckitt’s negotiations with generic companies headquartered in, inter alia, New 

Jersey, took place in various locations, including the District of Columbia.  (See N. Schrom 

Decl. at ¶ 5.) 

Even the relevant facts pertaining to this privilege dispute are not tied to Virginia.  The 

FTC’s CID was served in the District of Columbia and called for production there.  (Pet. Exh. 

3); see First Tenn. Bank, 856 F. Supp. 2d at 192 (discounting FHFA’s choice of forum because it 

was not where the administrative subpoena was served, nor where the subpoena called for 

production).  Moreover, the subpoena calls for production not just from Reckitt, but from 

Reckitt’s affiliated companies, which include companies headquartered in New Jersey.  (See Pet. 

Exh. 3; N. Schrom Decl. at ¶ 4.)  Those affiliates, moreover, maintain the IT systems by which 

Reckitt maintains its files in New Jersey.  (See N. Schrom Decl. at ¶ 4.)  Finally, and most 

tellingly, a majority of the privilege log entries filed by the FTC as Petition Exhibit 5 concern 

communications with individuals outside of this district: 

�x David Clissold, Roger Thies, Josephine Torrente, and Delia Stubbs were all District 
of Columbia-based attorneys with the law firm of Hyman, Phelps & McNamara, 
which served as outside counsel to Reckitt.  (See N. Schrom Decl. at ¶ 6.) 
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�x Brian Malkin was a New York and District of Columbia-based attorney with the 
law firm of Frommer, Lawrence & Haug, which served as outside counsel to Reckitt.  
(See N. Schrom Decl. at ¶ 8) 

�x Daniel Ladow is a New York based attorney with Troutman Sanders, which served as 
outside counsel to Reckitt.  (See N. Schrom Decl. at ¶ 8.) 

�x Batisha Anson was a New York



 

 

 

 

 
 

 

  
 

       
 

     

 

      
      

 

Case 3:14-mc-00005-REP  Document 14  Filed 09/03/14  Page 16 of 16 PageID# 258 

CERTIFICATE OF SERVICE 

I hereby certify that on this 3rd day of September, 2014, I electronically filed the 

foregoing with the Clerk of the Court using the CM/ECF System which will then send a 

notification of such filing (NEF) to the following: 

Burke W. Kappler 
FEDERAL TRADE COMMISSION 
600 Pennsylvania Ave. NW 
Washington, DC 20580 
T:  (202) 326-2043 
bkappler@ftc.gov 

Robert P. McIntosh 
UNITED STATES ATTORNEY’S OFFICE 
600 E. Main St., 18th Floor 
Richmond, VA 23219 
T:  (804) 819-5400 
Robert.Mcintosh@usdoj.gov 

Counsel for Petitioner 

/s/ William V. O’Reilly
     William V. O’Reilly (VSB No. 26249) 

Mark R. Lentz (VSB No. 77755)  
     JONES DAY 
     51 Louisiana Avenue, NW 
     Washington, DC 20001 
     Tel: 202.879.3939 
     Fax: 202.626.1700 
     woreilly@jonesday.scom 
     mrlentz@jonesday.com 

Counsel for Respondent 
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Exhibit A 
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- (a) Produce all relevant, non-confidential documents, (b) object to some or all of such 

production on the basis of relevance or the need for a protective order and (c) provide 

Plaintiffs with a proposed protective order if one is necessary. 

BY THE COURT: 

/s/ Mitchell S. Goldberg 

Mitchell S. Goldberg, J. 
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Exhibit B 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

) 
U.S. FEDERAL TRADE COMMISSION 

Petitioner, 

v. 

PROMEDICA HEALTH SYSTEM, 
INC., et al. 

Respondents. 

) 
) 
) 
) 
) Civil Action No. 10-mc-0586 (RMC) 
) 
) 
) 
) 
) 
) 

ORDER 

Respondents ProMedica Health System, Inc., Paramount Health Care, and St. Luke’s 

Hospital, all of the Toledo, Ohio metropolitan area, seek to consummate the merger of St. Luke’s 

Hospital into ProMedica’s hospital system. The Federal Trade Commission fears an anti-

competitive effect and has issued subpoenas duces tecum and civil investigative demands (“CIDs”) 

to the Respondents. When responses to its demands were slow or non-existent, the FTC sought to 

enforce its subpoenas and CIDs in this Court in the District of Columbia under Section 9 of the FTC 

Act, 15 U.S.C. § 49.  Respondents argue that this Court lacks subject-matter jurisdiction over this 

enforcement action pursuant to NLRB v. Cooper Tire &Rubber Co., 438 F.3d 1198 (D.C. Cir. 2006), 

as the subject matter of the FTC’s investigation lies in Ohio. 

At a hearing on the FTC’s Emergency Petition for an Order Enforcing Subpoena 

Duces Tecum and Civil Investigation Demands Issued in a Merger Investigation, [Dkt. # 1], held on 

October 8, 2010, the Court heard argument from the parties and indicated its intent to issue the 

requested order.  At the hearing, FTC argued that Cooper Tire supports the Court’s jurisdiction as 
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the D.C. Circuit recognized that where, among other factors, an agency investigation is 

“nationwide,” the proper judicial district for an enforcement action maybe the District of Columbia. 

See Cooper Tire
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investigation from its headquarters in D.C., it issued the subpoenas and CIDs from D.C., the 

compulsory process was returnable to D.C., and testimony was taken in D.C. While this Court’s 

exercise of jurisdiction would no doubt convenience the FTC, Cooper Tire clearly underscored that 

the critical question in determining whether a court has jurisdiction is the relationship between the 

jurisdiction and the subject-matter of the investigation. See id. The subject-matter of this 

investigation is undeniably in Ohio, not within the District of Columbia. It cannot be said that the 

FTC can avoid the import of Cooper Tire “in anyhealth care-related inquiry” just because the agency 

seeks information from various states. Pet’r’s Reply in Support of Emergency Pet. [Dkt. # 8], 

Supplemental Declaration of Jeanne Liu [Ex. A] ¶ 6. In this case, the three entities involved are all 

in the Toledo, Ohio, area. 2 The subject matter of the investigation concerns these three Respondents 

and not any entity elsewhere. This differs starkly from the nationwide investigation in La Rouche, 

which focused on the potential improprieties of a national political party, engaged in a national 

election, with a record of donations from twenty states. See Cooper Tire, 438 F.3d at 1202–03. The 

Court is, of course, bound by Cooper Tire, which the Court finds applies to these facts. 

As the Court lacks jurisdiction, the Court declines to order compliance with the FTC’s 

subpoenas duces tecum and CIDs. Inasmuch as the parties might have anticipated an order enforcing 

the subpoenas and CIDs, the Court has hastened to issue this order declining to do so. 

2 Petitioner acknowledges, at a minimum, that any anti-competitive effects would be felt 
primarily, if not exclusively, in the Toledo, Ohio area.  See Pet’r’s Emergency Pet. [Dkt. # 1], 
Mem. in Support of Emergency Pet. [Ex. 2] 2 (“This case involves the consolidation of two 
general acute-care hospital systems in the Toledo area. . . The transaction may substantially 
lessen competition in the market for general acute-care inpatient hospital services and other 
medical services, such as obstetrics.  The [FTC] is conducting an investigation to determine 
whether the transaction violates the antitrust laws and would result in higher rates for health 
plans, as well as increased insurance premiums and greater out-of-pocket expenses for consumers 
in the Toledo area.”). 

-3-
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Accordingly, it is hereby 

ORDERED that Petitioner’s Emergency Petition for an Order Enforcing Subpoena 

Duces Tecum and Civil Investigation Demands Issued in a Merger Investigation [Dkt. # 1] is 

DENIED for lack of jurisdiction; accordingly, this case is now closed. 

This is a final appealable Order.  See Fed. R. App. P. 4(a). 

SO ORDERED. 

Date: October 12, 2010                       /s/                              
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