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doctrine only arises in relation to anticompegtionduct that, if not dort®y a sovereign actor,
violates federal antitrust law. Thus, theical inquiry is “whetler the State’s review
mechanisms provide ‘realistic assurance’ thabnsovereign actor’s anticompetitive conduc
‘promotes state policy, rather than mgrhe party’s individual interests.”

This matter presents one of the most comno@marios in which state action issues al
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assurance that the actionsadboard regulating its own pr@f&on promote state public policy,
rather than the private interests of the pssfen. Accordingly, we deny the Board’s Motion t
Dismiss the Complaint. We further conclude tiha@tre is no genuine disgubf fact either that
the Board is subject to the a@igupervision requirement ortithe Board’s conduct prior to
2017 was not actively superviseWe therefore grant Complaint Counsel’s Motion for Partie
Summary Decision on Respomts Third and Ninth Afirmative Defenses.

l. BACKGROUND
A. The Board

The Louisiana Legislature has given the LREWBroad authority to regulate real estate
appraisals, including the powerissue licenses, set standatidsue rules and regulations, anc
conduct disciplinary proceedings, including prodegs to suspend or revoke licenses or to
censure or fine licensees. La. Rev. St&78395. The Board also licenses and regulates
AMCs, which act as agents for lenders in arranfamgeal estate appraisaand thus effectivel
function as the purchasesbappraisal servicedd. 88§ 37:3415.2(2), 37:3415.3.

Since August 1, 2014, the Board has cdadi®f ten members appointed by the
Louisiana Governor, all drawn froreal estate-related businessék.8 37:3394(B). Two are
selected from a list submitted by the Louisiana Bankers Associdtdo8.37:3394(B)(1)(a).
Seven members must be certified real estateagggys who have been licensed by the Board
at least five years, including laast four “general appraisersicitwo “residential appraisers.”
Id. 88 37:3394(B)(1)(c), (B)(2). General appraisers are licensedpfoaesal of all types of re:
estate regardless of complexity or transaction vallek.8 37:3392(7). Byantrast, residential
appraisers are licensed “to apprasse to four residential unitajithout regard to transaction
value or complexity, and perforappraisals of other types @&al estate having a transaction
value of two hundred fifty thousand dollars or leskl” § 37:3392(13). The last member mus
be an employee or representative of a Lamatlicensed AMC, who must also be a Board-
licensed appraiseid. § 37:3394(B)(1)(b§.

B. Initial Adoption of Rule 31101

The Truth in Lending Act, as amendedthg Dodd-Frank Wall Street Reform and
Consumer Protection Act of 2010, provides teatlers and their agents must compensate
appraisers “at a rate that is customary andorestsle for appraisal seces performed in the
market area of the property beiagpraised.” 15 U.S.C. 8 1639¢1i)). These provisions of the
statute appear within a section of the Faaused on ensuring “appraisal independence” and
detail various prohibited practs, such as bribery or otl@ercion aimed at improperly
influencing valuations provided by appraisers. Louisiana adopted a similar “customary al
reasonable” rate requirement in 2012. Lav.R8at. 8 37:3415.15(A) (added by Act of May &
2012, No. 429, 2012 La. H.B. 1014).

8 Prior to August 1, 2014, there was no AMC representative and the Board had only nine members, but its
composition was otherwise the sangeela. Rev. Stat. § 37:3394(B) (2013).
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In 2013, the Board first adopted the regulatbthe heart of this dispute. Rule 31101
specifies how AMCs must comply withdltustomary and reasonable requirem&etela.
Admin. Code tit. 46, pt. LXVII, § 31101 (2017)lt provides that AMCs can demonstrate
compliance by using “objective third-partyfénmation such as government agency fee
schedules, academic studies, ardependent private sector surséwr by using a schedule of
fees established by the Board. WIMCs not using one of these methods must, at a minimt
review a set of six factors on each assignment made and then “make appropriate adjustr
recent rates paid in the relevant geographiketanecessary to ensure that the amount of
compensation is reasonabldd. § 31101(A).

Pursuant to Louisiana law, the BoarditsRule 31101 to the relevant oversight
subcommittees in the Louisiana Legisi& before it was formally issue@eela. Rev. Stat. §
3415.21(B) (2013) (repealed by Act of Jure 2014, No. 764, 2014 La. S.B. 575); La. Rev.
Stat. § 49:968; Unangst Aff.  3%3.Neither the House nor the Senate subcommittee held a
hearing, thereby allowing the Rule to go into effect as propdsed. 34. The Louisiana
Governor had authority to disapprove RBIELO1, but issued no disapproval ordet. I 36.

C. Complaint and Answer

The Complaint alleges that Rule 31101 amsuatan unlawful restraint of competitior
on its face because it prohibits AMCs from amyiat an appraisal fee through the operation
the free market. Compl. 11 30-31. It also aketpat the Board has unlawfully restrained pri
competition by its enforcement of the Rule, becatusHectively requires AMCs to set rates ¢
least as high as those set ffioirt a survey conducted by the Sueastern Louisiana University
Business Research Centéd. 1 32-43. It alleges that tB®ard was “controlled at all releva
times by active market participantdd. q 6.

The Board’s Answer denies that the Rule unlawfully restrains competition either o
face or as applied and asserts several affirmatefenses. As relevant to these Motions, the
Third Affirmative Defense states, “The Complaintdadequately to allege that the Board he
controlling number of active participants in tfedevant residential appraisal market” (emphsz
omitted), and the Ninth Affirmative Defense stat







In addition, following issuance of the executive ordeg,Board closed all pending
investigations under the original Rule 31101. RX10. The Board atisarts! enforcement
actions based on the Rule prior to its reissgan November 2017 either expired by their ow
terms or were vacated or terminated with no figddf violation, and that any prior payments
enforcement actions will not beradssible in future proceedingsd. Any future enforcement
actions will be based upon the reissued Rulé®3Xtvhich, again, is identical to the original
Rule 31101) and will be subjectttoe review procedures set forth in the executive order anc
MOU.

Il. THE STATE ACTION DOCTRINE

In Parker v. Brownthe Supreme Court held that the Sherman Act does not reach
anticompetitive conduct by statasting in their soueign capacity. 317 U.S. at 350-51. The
Court has applied the same rideantitrust cases brought by the Commission under Section
the FTC Act, 15 U.S.C. § 45ee, e.gN.C. Dental135 S. Ct. at 1111-1&TC v. Phoebe



Case: 18-60291 Document: 00514438230 Page: 11 Date Filed: 04/19/2018
38%/,

(quoting Ticor Title 504 U.S. at 638). Fingll “the state supervisor manot itself be an active
market participant.”ld. at 1117.

With these principles in mind, we now turnttee two Motions before us. In addressir
the state action issues, we emphasize that théiguéefore us “is not whether the challenge
conduct is efficient, well-funabning, or wise. Rather, it ishether anticompetitive conduct
engaged in by nonsovereign actors should be ddetate action and thus shielded from the
antitrust laws.” Idat 1111 (citations, internal quotation marks, and internal brackets omitt:

[I. THE BOARD’S MOTION TO DISMISS

We first consider the Board’s Motion to Digs. The Board argues that the case isr
moot in light of “[r]lecent sovereign actions by the State of Louisiana” taken since July 20:
MTD at 1. It argues first that the Louisiabagislature has clearlgrticulated a policy to
displace competition in the markfer residential real estate appraisal fees and that Rule 31
effectuates that policyld. at 15-18. It then argues tithe State actively supervised the
reissuance of Rule 31101 in 2017 and has put duwes in place to ensure that any future
enforcement of the Rule will be actively supervisédi.at 18-22'% With respect to the
reissuance of the Rule, the Board pointthreview by the state Commissioner of
Administration and the actions of the statgiséative committees and various other state
officials. With respect to enforcement, theaBd primarily relies on thexecutive order and th
review procedure established in the MOU, as wethasavailability of judicial review. It argut
that as a result it is “[ble@nd cavil” that “the State dfouisiana has accepted political
accountability for any anticompetitive effectsppbmulgation or enforcement of Replacemer
Rule 31101.” RRB at 8. Finally, the Board argtiest it has eradicated any ongoing effects
the pre-2017 enforcement of Rule 31101. MTD at 22-24. Because (in the Board’s view)
state action doctrine will shieits conduct going forward anddfe are no continuing effects
from the prior Rule, it argues that there is easonable expectation that the alleged violatior
can recur and no meaningful relief that the Commission can issuat 24-28.

Complaint Counsel oppose Respondent’s Motinrseveral grounds. They contend ti
the regime that Louisiana has establishesbfmervise Respondent’s activities is “unproven,
incomplete, and facially deficient.” CCOpp atsée also idat 22-32'* According to Complain
Counsel, “The procedure for review of Sp@ndent’s regulation by the Commissioner of
Administration is largely unknown. The proceddior review of Respondent’s enforcement
activities by an administrative lajydge is defective on its faceld. at 1. Moreover, say
Complaint Counsel, even were the new supeamisegime facially sufficient, “a supervision
regime that looks fine on paper may fail in executiolul”’at 2. In the event we conclude “the
there is both an antitrust vatlon and a facially adequattate action regime,” Complaint
Counsel argue, the case still would not be thimathose circumstances Complaint Counsel u
that we issue an order that proscribes futumgcompetitive conduct, but which might include

2 For purposes of the Motion to Dismiss, the Board does not dispute that active supervision is nedessant.
15n.9.

13 Although Complaint Counsel do not concede that the clear articulation requirement has been satisfied, tt
briefing focuses on active supervision. CCOpp at 40 Because we find that active supervision has not beer
demonstrated, we do not address the clear articulation issue.
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“State Action Proviso” that expressly allows future conduct that falls within the protections
the state action doctringd. at 22;see also idat 2.

We conclude that the Boals not shown thale reissuance and enforcement of Rul
31101 have been and will be actively supervisad, thus, the Board has not met its burden
demonstrate mootness. We therefore do not address Complaint Counsel’s argument tha
complaint changes to the supervision regime — even if facially sufficient to constitute activ
supervision — cannot moot the case.

A. Legal Standard

The Board correctly states that we reviewtionts to dismiss under the standards of R
12 of the Federal Rules of Civil Procedure, Mat 3, but does not expressly address which
provision of that rulepplies here. I8outh Carolina State Board of Dentist®38 F.T.C. 229
(2004), cited by the Board, we considered domoto dismiss on state action grounds under i
standards of Rule 12(b)(6), which governs motiondigmiss for failure to state a claim. But i
that case, the respondent challenged the suftigiehthe complaint’s allegations based on th
state action doctrine (although it alsesed a claim of mootness based in part on post-comp
events). In this case, by contrast, the Board'sidmato Dismiss is not décted to the sufficienc
of the Complaint. Rather, the Board contends thatalse is moot in lighdf actions taken by
Louisiana officials and the Boagadter the Complaint was issued.

Mootness is a justiciability issue and atiman to dismiss on this ground is properly
evaluated under the standards of Rule 12(b)gEe, e.g.Nat'| Ass’n of Bds. of Pharmacy v. B
of Regents, 633 F.3d 1297, 1308 (11th Cir. 2011). The difference is significant because
Rule 12(b)(1) motion, unlike a Rule 12(b)(6) nootj a court is not bound by the allegations ¢
the complaint at least as to the jurisdictional faés.to those facts, the court is “free to weig
the evidence and resolve factual disputes in dadsatisfy itself that it has the power to hear
case.” Montez v. Dep't of the Nav§92 F.3d 147, 149 (5th Cir. 2004).

In this case, however, the basic factstietpto the Board’s motness argument do not
appear to be in dispute. The Board hatsnsitted 14 exhibits in support of its Motion and
suggests that we take official re# of these materials. MTD at 3. Complaint Counsel chall
only two of these exhibits (RX12 and RX13)gaing that they are not official government
records and that they recite fathat are a subject of disputadehence not eligible for official
notice. CCOpp at 26 & n.8. But as noted above, on a Rule 12(b)(1) motion, courts are n
limited to matters that are judicially noticealtleey may consider any evidence going to the
jurisdictional facts.See MonteZ392 F.3d at 149;
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competition — has changed substantively. RatherBbard contends that the effects of its pa
alleged violations have beeradicated, and that the state action doctrine shields its future
conduct from antitrust scrutiny, such that @@mmission can no longer grant any effective
relief.

Thus, the critical question before us isattrer the Board has showhat its conduct is
protected by the state action doctrine going fodwakfter identifying cemin key characteristic
that typically contribute to actevsupervision, we separatelydress (i) whether the Board has
shown that the state actively supervised tiestance of Rule 31101, and (ii) whether the Bc
has shown that the state will actively supsevfuture enforcement of the Rule.

B. The Active Supervision Inquiry

We begin by discussing the showing thabard with a contdting number of active
market participants must makedemonstrate that its conduct igieely supervised by the stat
Citing N.C. Dental the Board contends thida]ctive supervision exists where the supervisor:
reviews the substance of the anticompetitiveisien, not merely the procedures followed to
produce it; (2) has the power to veto or modifytisalar decisions to esure they accord with
state policy; and (3) is not @8 an active market participant.” MTD at 19. Although the
Supreme Court described these — along withrttportant consideration (entirely omitted fron
the Board'’s list) that the “mere potential for sta@ervision is not an adquate substitute for a
decision by the State” — as “constant requiremeMs?. Dental 135 S. Ct. at 1116, it did not
suggest that active supervisionsx if and only if these req@ments are satisfied. To the
contrary, it eschewed a rigidrfaula, making clear that “theguiry regarding active supervisic
is flexible and context-dependent” and that “#uequacy of supervision will depend on all th
circumstances of a caseld. at 1116-17.

Our prior cases offer further guidance.Klentucky Household Goods Carriers
Association, InG.139 F.T.C. 404 (2005), we explained ttied Supreme Court decisions maki
clear that “a state official @gency must have ascertained the relevant facts, examined the
substantive merits of the private action, assegsed whether the prigatction comports with
the underlying statutory criteria established by the state legislatarevay sufficient to establis
the challenged conduct as a product of deliberate sitervention rather than private choice.
Id. at 416-17. After surveying case law from teuit courts and prioCommission decisions.
we identified three elements that should be considered as part of the active supervision a
(1) the development of an adequate facteebrd, including noticeral an opportunity to be
heard; (2) a written decision time merits; and (3) a specific assessment — both quantitative
gualitative — of how the private action compawigh the substantive standard established by
legislature.ld. at 420. We addressed the same three elemeNtsih Carolina. Bd. of Dental
Exam’rs 151 F.T.C. 607, 629 (2011). Although we canéd in both cases that “no single on
of these elements is necessarily a prerequisite for active supervision,” we noted that the ¢
of all of the factors would suppos conclusion that the state hamt adequately supervised the
private actors’ activity.ld.; Kentucky Household Goods, 139 F.T.C. at 421.

These factors accord with the Seimre Court’s recent teachingsNinC. Dental We
emphasize again that these factors are megrgtielines; there is no one-size-fits-all set of
immutable characteristics that a state supeargisntity must satisfy in every context. The
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ultimate question is always simply “whether the State’s review mechanisms provide ‘reali
assurance’ that a nonsovereign actor’s ammetitive conduct ‘promotes state policy, rather
than merely the party’s individual interestsN.C. Dental 135 S. Ct. at 1116 (quotirRatrick v.
Burget 486 U.S. 94, 100-01 (1988)). ¢reneral, when these threlements are all satisfied, a
finding of active supervision is normally appropeia However, when one or more of these
factors are missing, it becomes increasingly likely that the scope of state supervision is
inadequate.

C. Reissuance of Rule 31101

The Board contends that the State actigelgervised the ressance of Rule 31101 in
two principal ways? First, the Louisiana CommissionerAdiministration reviewed the Rule,
in accordance with the Governor’s executive order of July 11, 2017. Second, the Board
submitted the Rule to the appropriate oversggificommittees in the Louisiana Legislature.
According to the Board, the subcommittee memslfrequired no information, found no hearir
necessary, and allowed promulgation to proceed.” RRB at 6. The Board has not demon:
that either of these procedures wallisient to constitute active supervision.

The defects in the review by the CommissiomieAdministration ae readily apparerit.
As a preliminary matter, the Board has ndbmitted with its Motion what, if anything, it
submitted to the Commissioner on July 31, 2¢17.
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Louisiana of protecting the intatyr of the residential mortgageppraisals by requiring that the
fees paid by AMCs for an appraisal are tachstomary and reasonable.” We do not think th
this qualifies as a “written desiton on the merits” in any meaningjkense, and it certainly doe
not reflect any “specific assessment . . holv the [Board’s] action comports with the
substantive standard eslighed by the legislature.N.C. Dental 151 F.T.C. at 629. The lettel
merely recites the standard set forth inisec® of the executive order, with no analysis,
discussion, or explanation tife Commissioner’s reasoninglnder the circumstances —
including the fact that the Board was proposingeissue, word-for-word, the same rule it hat
issued in 2013 — the letterabgly suggests that the Commaser simply rubber-stamped the
Board’s decision.

The Board has also submitted a two-pageriétten the General Counsel of the Divisii
of Administration dated Novemb8&; 2017. RX11. It states thiwe General Counsel reviewe
materials submitted by the Board, including “a substantive history of Rule 31101, backgrc
information on Dodd-Frank and its requiremetitg pertinent state and federal laws, the
rulemaking record from the past promulgation of Rule 31101, as well as all documents at
public comments related to the 2017 promulgatibtine rule.” Based on that review, the
General Counsel concluded that “all sides seebe in agreement that the payment of
customary and reasonable fees is an importaricgodiicy goal” and stated that “I believe the
Rule 31101 achieves that public policy goal’ beeatisreasonably codifies the more genera
requirements set forth in law without becomingratexible, ‘one sizdits all’ decree.” Id. at 2.

The General Counsel’s letter does not rentedydefects in the Commissioner’s earlie
letter. Ciritically, on its face, the General Couisskdtter disavows any #uority to review the
Rule: “[A]t this point of the rulemaking process, the legislative oversight committee and tf
Governor — not the DOA — have the formaltaarity to disapprov@roposed rules.ld. at 1. It
states that under the executive order, “anyaain the part of DOA to approve, reject, or
modify the proposed rule was prior to its promulgation,” aad tthe Commissioner had alrear
“approved the adoption of thelewia letter on August 14, 20171d. By his own words, the
General Counsel thus lacked “the power to wetmodify particular decisions” that the Supre
Court tells us “the supervisor must havéN"C. Denta) 135 S. Ct. at 1116.

Moreover, although noting that the Ré&atate Valuation Advocacy Association
(representing a number of AMECsad voiced concern that (e 31101 is unlawfully more
restrictive than the federedquirements set forth inddld-Frank and its accompanying
regulations,” the General Counsel brushed the issde,atating that it was “not the role of th
[Division of Administration] toissue a legal opinion on the trea.” RX11, at 2. Although not
quite as terse as the Commissios@arlier letter, the Generabnsel’s letter still lacks any
analysis or discussion of how the reissueteRurthers Louisiana’s policy and whether the
criticisms voiced in public comments identified flaws in the Rule or suggested viable
improvements. It thus fails ®atisfy the third criterion dl.C. DentalandKentucky Householc
Goods which looks at whether the state has pitedi “a specific assessment . . . of how the
private action comports with the substaatstandards established by the legislature.”

Nor has the Board shown that the Loais Legislature actively supervised the
reissuance of the Rule. To the contrary,rttagerials submitted by the Board do not show th
the Louisiana Legislature played an active imlsupervising the Bodrs reissuance of Rule
31101.

11



Louisiana law provides a procedure for legislative review of regulations proposed |
agency.Seel a. Rev. Stat. § 49:968. Briefly, when notice of the proposed rule is submittec
theLouisiana Registefor publication, the agency mussalsubmit a report to the presiding
officers of each legislative house and the appadpstanding legislative committees containi
inter alia, a copy and brief summary of the rule, aestegnt of the circumstances that require
adoption, amendment or repeal, and statenwrite fiscal and economic impact of the
proposed actionld. 88 49:968(B)-(C). The chair of each standing committee appoints an
oversight subcommittee, which “magrduct hearings” on the proposed rulé.

8 49:968(D)(1)(a). The agency thereafter sitbm second report to the subcommittees, whi
must include summaries of any hearing held by the agency and comments received by tr
agency.ld. § 49:968(D)(1)(b). If the subcommittbelds a hearing, it will determine whether
the rule “is acceptable or unacceptabl&’ § 49:968(D)(3)(d). But “[f]ailure of a subcommitt
to conduct a hearing or to make a determamategarding any [proposed] rule . . . shall not
affect the validity” of the ruleld. § 49:968(E)(2). If neithethe House nor the Senate
subcommittee finds the proposed rule unacceptdbé agency may adopt it as proposed. Id
§ 49:968(H)(1).

The materials submitted by the Board appear to show that this procedure was follc
for the reissuance of Rule 31101. Accordingh® Board, no subcommittee member request
hearing or submitted any questions abouftfoposed Rule. MTD at 14; RX12; RX13. At
most, this shows a “potential for state supervigiavhich the Supreme Cauhnas held “is not ar
adequate substitute for a decision by the Stafecdr Title, 504 U.S. at 638. This procedure |
substantively similar to the “negative option rule” addressdddor Title, under which state
agencies had an opportunity to review rates @sed by private entitied “[t]he rates became
effective unless they were rejected within a set timid.” Similarly, here, the Board’s propose
rules, establishing compensation rules set by actiarket participants, automatically become
effective if not rejected bthe legislative subcommittees in a set time. Here, as in Ticoy Titl
the failure of the state to act doest “signif[y] substantive approvalidl., and thus does not
demonstrate active supervisith.

Finally, the Board has also submitted no evatethat Louisiana’s Governor actively
supervised the reissuance of Rule 31101spBedent cites La. Rev.Td 1 9




that did not occur here. La. ReStat. § 49:970 permits the Govertoisuspend or veto any rt
or regulation of a state boardtkin 30 days of its adoption,@ocedure much like that which
the Supreme Court found a mere “potential fatessupervision” that did not qualify as a
“decision by the State.Ticor Title, 504 U.S. at 638. Here, there is nothing in the record to
suggest that the Louisiana@®rnor even looked at reissiiRule 31101, much less conducte
the type of analysis that woullet necessary to qualify as aetisupervision. Accordingly, we
find the State of Louisiana failed to a@ly supervise the reissuance of Rule 31101.

D. Supervision of Enforcement Proceedings

Whether the changes to the Board’s procedures for enforcing Rule 31101 are suff
show active supervision is a more difficult gtien, complicated by thfact that the new
procedures have never been iempkented. As a starting poificor Title makes clear that a
program for state supervision that appeargjad on paper is not, by itself, sufficient to
establish active supervision; aifficials must actually exercisleeir supervision authority in




governs judicial review ofidministrative adjudicatiorfs. The DAL will review “all questions o
law and statutory and re@ubry interpretations ...without deference to the LREAB
determinations.” RX9, 8 5(c)(i). It will regw findings of fact “in accordance with Section
964(G)(6), giving deference to the LREABIstermination of credibility issuesId. 8 5(c)(iii).
And it will review the proposed remedy “in accordarwith Section 964(G)}5in light of the
underlying policies of the State of Louisiana &imel determination by the DAL of the findings
fact.” Id. 8 5(c)(ii).

Without passing on the sufficiency of the other aspects of this scheme, we find the
provision for review of the Board's proposed remedy to be probleifatibe remedy is likely
to be a critical issue in Board enforcement proceedings, as the Board investigates, settle:
enters remedial orders resolvialiegations that AMCs have faildo comply with the customa
and reasonable fee requirements of La. ¢at. § 37:3415.15(A) and haathority to suspend
or revoke licenses and impose firgggl civil penalties of up to $50,008eela. Rev. Stat.

§ 37:3415.19; RX1, at 8§ . But under the MOU, the DAL would review
the Board’s remedy only to deterreirf it is “[a]rbitrary or capricious or characterized by abu
of discretion or clearly unwarraed exercise of discretion.” L&ev. Stat. § 49:964(G)(5). Th
is a deferential standard that the Louisianpr&me Court has described as “quite limited.”
Allen v. La. State Bd. of Dentistry43 So. 2d 908, 915 (La. 1989). But “[a]ctual state
involvement, not deference to private pricetiggiarrangements undeetiyeneral auspices of
state law, is the precondition for immunity from federal laWitor Title, 504 U.S. at 633.
Application of such deferential veew is insufficient to make the Board’s remedial determine
“the State’s own,” or to ensure that thatSthas accepted “political accountability” for any
anticompetitive conduct attnutable to the BoardSee N.C. Dentall35 S. Ct. at 1111.

2L Section 49:964(G) provides: The court may afftia decision of the agency or remand the case
for further proceedings. The coumniy reverse or modify the decisidrsubstantial rights of the
appellant have been prejudiced because thergstinaitive findings, infeences, conclusions, or
decisions are:

(1) In violation of constitutional or statutory provisions;
(2) In excess of the statuty authority of the agency;

(3) Made upon unlawful procedure;

(4) Affected by other error of law;

(5) Arbitrary or capricious ocharacterized by abuse of discretior clearly unwarranted
exercise of discretion; or

(6) Not supported and sustainable by a preponderance of evidence as determined by the
reviewing court. In the application of this rule, the court shall make its own



In Patrick v. Burgetthe Supreme Court heldat judicial review othe actions of privatt




A. The Legal Standard

We review Complaint Counsel’s Motion undeule 3.24 of our Rules of Practice, 16
C.F.R.8 3.24, which is “virtually identical’ té-ederal Rule of Civil Procedure 56, governing
summary judgment in the federal court$.C. Denta) 151 F.T.C. at 607. “A party moving for
summary decision must show that ‘there is no gendisgute as to any material fact,” and the
is ‘entitled to judgment as a matter of lawJerk, LLG 159 F.T.C. 885, 889 (2015) (quoting
Fed. R. Civ. P. 56(a)). “[T]he mere existencesamealleged factual disput
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although we noted that mg of the dental boanhembers did perform teeth whitening service
in their private practices, our holding was “moédicated on the Board members’ actual
financial interests.”ld. In affirming our decision, theupreme Court likewise did not focus ol
the degree to which dental board members actpatlyided teeth whitening services. Rather
decision turned on the fact that the dental 8@aembers participated in “the occupation the
board regulates” e., dentistry.N.C. Denta] 135 S. Ct. at 1114.

Applying those principles to this case, a@nclude that the “occupation the board
regulates” here is realtase appraisal. There is no disptitat by statute, seven of the ten Bo.
members must be Board-licensed real estate appraisers with at least five years’ experien
counting the AMC representative, who shalso be a licensed appraisegeel a. Rev. Stat.

8§ 37:3394(B)(1). This is thus a classic ins&amwhere the state has delegated authority to a
private industry group to reguéaitself, with only limited partipation from other industry
groups. We see no basis for drawing a distimchietween general appraisers and residentia
appraisers, since the general appraisers aresédeio appraise resiagal property (and the
Board’s own evidence shows trstme of them do). Juas it was not necessary in N.C. Deni
to determine whether individual dental boardmbers performed teeth whitening services, it
not necessary here to probe whether partid®®dard members derive revenue from residentii
appraisals. Itis enough thiie Board licenses them to conduct such appraisals.

The Board’s argument that we must first defa “relevant market” and then determin:
the extent to which individual members partatgin that market improperly conflates two
distinct issues. Defition of the relevant market generaifya step in determining whether a
practice is anticompetitive, by identifying theogps of products or the geographic areas of
competition that could be subjectdan exercise of market powesee, e.g.U.S. Dep’t of Justice
& FTC, Horizontal Merger Guideline§88 4.1, 4.2 (2010). The “active market participant” te:
concerns a different issue: whet a board empowered by the sttt regulate a given industry
is, as a practical matter, controlleg that industry. If it is, a sigficant risk existdhat the boarc
will act to further thanterests of the industry, ratheaththe public interest, and active
supervision is required before thate action doctrencan be invoked.

Moreover, the Board’s proposedtevould be difficult, if noimpossible, to apply as a
practical matter. Under the Board’s apptoatwould be impossikelto know whether a
particular action required activeprvision without first conductingn analysis of the relevant
market affected by the action and the degreehich each Board member derived income frc
that market. Variations in the impact on widual members’ revenues would require repeati
this analysis every time the Board took a raatron that potentially nght give rise to an
antitrust challenge. Such a regime would be extremely burdensome not only for the Boat
its members, but also for agencies aodrts tasked with k@ewing such conduct.

The Board is correct that M.C. Denta)] we placed weight on the fact that the board
members were elected by North Carolina dentigtsl F.T.C. at 626-28. Bthe fact that Boarc
members here are appointed by the Louisiana fBoverather than elected, does not alter ou
analysis. The statute requires the Governor to appoint seved-8srdified appraisers with at
least five years’ experience, [pog a significant risk that at least these seven Board membe
will represent the interesof their industry. Of course, tleeis nothing inherently wrong with
such a structure, but a boaratls controlled by representas of the industry it regulates

18



Case: 18-60291 Document: 00514438230 Page: 23 Date Filed: 04/19/2018
38%/,

cannot shield itself from antitrust scrutiny ess the state actively supervises the board’s
activities?®

Complaint Counsel are corratiat the dispositive questi is whether a controlling
number of Board members are licensed to practice the occupation the Board regulates. ~
be answered affirmatively without defining relevant antitrust markets or delving into the de
of individual board members’ income streams. It follows that there is no genuine dispute
material fact that would preclude summary decision on this issue. We hold that the Boar
controlled by active market participants and is therefore subject to the active supervision
requirement. We therefore grant partial sumnagision in favor of Complaint Counsel as t
the Board’s Third Affirmative Defense.

C. Whether the Board’s Prior Conduct Was Actively Supervised

The Board argues that Louisiana actively sugex/both the initial promulgation of Ru
31101 in 2013 and the enforcement of that Rule prior to the adoptiowgiroeedures in 2017
We reject these arguments for essentially tiheesaeasons that we reject the Board’s similar
contentions in connection with ildotion to Dismiss Complaint.

The Board first contends that the Loaisa Legislature and the Governor actively
supervised the promulgation of Rule 31101. ROpWa2l. The record shows just the oppo:s
In 2013, a Louisiana law (since repealed) provilhed any rules issuday the Board required
“affirmative approval”’ by the Louisiana House and Senate oversight committees. La. Re\
§ 3415.21(B) (2013). But the statute also provided ‘t]f the board subrts its proposed rule
for affirmative approval and the legislature i mosession, the proposedes shall be deemec
affirmatively approved if forty-five days hawapsed from the date the proposed rules are
received by the oversight committees and no hearing is held by either comnitte&n’other
words, legislativenactionwould be deemed affirmative approval.

In this case, the Board submitted its reporthe proposed Rule to the Legislature on
September 26, 2013. Unangst Aff. § 33. The Lagisé was not in sess at that time.ld.
34. Neither the House nor the Senate subcatemiopted to hold a heag, thus allowing the
rule to take effectld. The Senate subcommittee originabheduled a hearing, but then vote
to remove it from the calendar after the Chainnexplained that haiag the hearing could
trigger the affirmative approvaéquirement and prevent the proposed Rule from going into
effect. See id(citing a video recording of a hearing the website of the Senate Commerce
Committee at http://senate.la.gov/video/adechive.asp?v=ser2013/11/111313COM).

The upshot is that there is no evidena #ither committee engaged in substantive
analysis of the reissued Rule. Although itis clear that the legislative oversight subcommi
could have conducted a substantigeiew, “[tlhe mere “potential fostate supervision is not al
adequate substitute for a decision by the Stalecdr Title, 504 U.S. at 638. Similarly, the fac
that Louisiana’s Governor allowed the Rule to proceedUnangst Aff. § 36, does not show
that he conducted the kind aflsstantive analysis necessary to satisfy the active supervisiol
requirement. As discussed above witbpect to the 2017 reissuance of the Rsde, supra

%8 The Board’s argument that its execetidirector is not an appraiser andhit selected by the Board need not
detain us long, because the exeautirector is not a member of the Board and has no voting power.
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Section III.C,Ticor Title makes clear that approval throutyins type of “regative option”
procedure does not constitute active supervision.

The Board also contends that its enforcement decisions prior to 2017 were activel
supervised because they were reviewabktate court under theouisiana Administrative
Procedure Act (“APA”). ROpp at 21-28¢eLa. Rev. Stat. § 49:964(G). Ratrick, the
Supreme Court held that insofar as Oregon laavided for judicial review of the decisions at
issue, the review was too limiteo qualify as active supervision. 486 U.S. at 103-04. The E
correctly notes thaatrick did not absolutely preclude theeusf judicial review as active
supervision, but it cites no case holdindigial review tobe adequate. Anficor Titleand N.C.
Dentalmake clear that the “mere potential” for state supervision is inadedqua&ie Denta] 135
S. Ct. at 1116 (quotingicor Title, 504 U.S. at 638)Here, although Louisiana law provides fc
judicial review of Board enfaement decisions, it does not require such review. In many c.
parties aggrieved by a Board enforcement decisimht decide not tandertake the burden ar
expense of a court challengesich cases, the Board’s decisioowd never be reviewed. Th
amounts to at most potential supervision.

Furthermore, judicial review of the Baks decisions takes place under a deferential
standard. The Board’s governistatute provides for judicial veew of “questions of law”
involved in any final decisioof the Board. La. Rev. Stat. § 37:3415.20(B)(1). Under the
statute, “[i]f the court finds that the LouisefReal Estate AppraiseBoard has regularly
pursued its authority and has not acted arbitrarily, it shall affiexdecision, order, or ruling of
the board.”ld. § 37:3415.20(B)(2). This is clearlylienited and highly deferential form of
review akin to that the Supme Court found inadequateRatrick. See also Ticor Titles04
U.S. at 638 (where state did notiaely supervise ratemaking, “as Hatrick, the availability of
state judicial review could not fill the void”)The parties’ briefs do not address how the spec
judicial review provision in th®oard’s governing statute interaetgh the more general judici
review procedures set fortn the Louisiana APA, sde. Rev. Stat. § 49:964(G). But as
discussed above, the Louisiana Supreme Counnlade it clear that review under the Louisia
APA is “quite limited.” Allen v. La. State Bd. of Dentistry43 So. 2d at 915.

In sum, the limited and contingent naturguaficial review heranakes clear that it
cannot qualify as active supervision. Furthermore, in dhs¢svere resolved through
settlement, there was not evepaential for judicial review.See generallynangst Aff. 76
(acknowledging that the Board “hased formal investigationsto alleged violations of La.
R.S. 37:3415.15 after the AMC provided a proptsansure compliance with federal and
Louisiana [customary and reasonable] requirements”).

D. Conclusion
We conclude that there is no genuine idsuérial as to whether the State actively
supervised the Board’s initial promulgation of Rule 31101 and its enforcement of the Rule

to adoption of the new procedures in 2017. WOth issues, Complaint Counsel prevail as a
matter of law. Coupled with our determinatiarSection IV.B thagactive supervision was a
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necessary component of the stat&on defense, our ruling thattae supervision was absent
fatal to the Board'’s state actictaims. We therefore granagial summary decision in favor ¢
Complaint Counsel as to the Board’s Ninth Affirmative Defense.

Accordingly, IT IS ORDERED THAT:
1. Respondent’s Motion to Dismiss ComplainDENIED;

2. Complaint Counsel’s Motion for Partial Summdecision regarding Respondent’
Third and Ninth Affirmative Defenses@GRANTED ; and

3. Respondent’s Third and Nin#ifirmative Defenses are herel®SMISSED.

By the Commission.

DonaldS. Clark

Secretary
SEAL:

ISSUED: April 10, 2018
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