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C. “Corporate Defendants” means VSM Group LLC and Specialized Consulting
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IV.

PROHIBITIONS AGAINST MISREPRESENTATIONS

e
e
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VIII. COOPERATION
IT IS FURTHER ORDERED that Settling Defendants must fully cooperate with

representatives of the Commission in this case and in any investigation related to or associated

with the transactions or the occurrences that are the subject of the Complaint. Settling




Reporting. Delivery must occur within 7 days of entry of this Order for current personnel. For
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ELECTRONIC CODE OF FEDERAL REGULATIONS

e-CFR data is current as of August 31, 2018

Title 16 : Chapter | : Subchapter C : Part 310

Title 16: Commercial Practices

PART 310—TELEMARKETING SALES RULE 16 CFR PART 310

Contents

8310.1 Scope of regulations in this part.

8310.2 Definitions.

8310.3 Deceptive telemarketing acts or practices.

8310.4 Abusive telemarketing acts or practices.

8310.5 Recordkeeping requirements.

§310.6 Exemptions.

§310.7 Actions by states and private persons.

8310.8 Fee for access to the National Do Not Call Registry.
§310.9 Severability.

AUTHORITY: 15 U.S.C. 6101-6108.

SOURCE: 75 FR 48516, Aug. 10, 2010, unless otherwise noted.
t Back to Top
§310.1 Scope of regulations in this part.

This part implements the Telemarketing and Consumer Fraud and Abuse Prevention Act, 15 U.S.C. 6101-6108, as
amended.

& Back to Top
§310.2 Definitions.

(a) Acquirer means a business organization, financial institution, or an agent of a business organization or financial
institution that has authority from an organization that operates or licenses a credit card system to authorize merchants to
accept, transmit, or process payment by credit card through the credit card system for money, goods or services, or anything
else of value.

(b) Attorney General means the chief legal officer of a state.

(c) Billing information means any data that enables any person to access a customer's or donor's account, such as a credit
card, checking, savings, share or similar account, utility bill, mortgage loan account, or debit card.

(d) Caller identification service means a service that allows a telephone subscriber to have the telephone number, and,
where available, name of the calling party transmitted contemporaneously with the telephone call, and displayed on a device in
or connected to the subscriber's telephone.

(e) Cardholder means a person to whom a credit card is issued or who is authorized to use a credit card on behalf of or in
addition to the person to whom the credit card is issued.

(f) Cash-to-cash money transfer means the electronic (as defined in section 106(2) of the Electronic Signatures in Global
and National Commerce Act (15 U.S.C. 7006(2)) transfer of the value of cash received from one person to another person in a
different location that is sent by a money transfer provider and received in the form of cash. For purposes of this definition,
money transfer provider means any person or financial institution that provides cash-to-cash money transfers for a person in the
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(bb) Prize promotion means:
(1) A sweepstakes or other game of chance; or

(2) An oral or written express or implied representation that a person has won, has been selected to receive, or may be
eligible to receive a prize or purported prize.

(cc) Remotely created payment order means any payment instruction or order drawn on a person's account that is created
by the payee or the payee's agent and deposited into or cleared through the check clearing system. The term includes, without
limitation, a “remotely created check,” as defined in Regulation CC, Availability of Funds and Collection of Checks, 12 CFR
229.2(fff), but does not include a payment order cleared through an Automated Clearinghouse (ACH) Network or subject to the
Truth in Lending Act, 15 U.S.C. 1601 et seq., and Regulation Z, 12 CFR part 1026.

(dd) Seller means any person who, in connection with a telemarketing transaction, provides, offers to provide, or arranges
for others to provide goods or services to the customer in exchange for consideration.

(ee) State means any state of the United States, the District of Columbia, Puerto Rico, the Northern Mariana Islands, and
any territory or possession of the United States.

(ff) Telemarketer means any person who, in connection with telemarketing, initiates or receives telephone calls to or from a
customer or donor.

(gg) Telemarketing means a plan, program, or campaign which is conducted to induce the purchase of goods or services
or a charitable contribution, by use of one or more telephones and which involves more than one interstate telephone call. The
term does not include the solicitation of sales through the mailing of a catalog which: contains a written description or illustration
of the goods or services offered for sale; includes the business address of the seller; includes multiple pages of written material
or illustrations; and has been issued not less frequently than once a year, when the person making the solicitation does not
solicit customers by telephone but only receives calls initiated by customers in response to the catalog and during those calls
takes orders only without further solicitation. For purposes of the previous sentence, the term “further solicitation” does not
include providing the customer with information about, or attempting to sell, any other item included in the same catalog which
prompted the customer's call or in a substantially similar catalog.

(hh) Upselling means soliciting the purchase of goods or services following an initial transaction during a single telephone
call. The upsell is a separate telemarketing transaction, not a continuation of the initial transaction. An “external upsell” is a
solicitation made by or on behalf of a seller different from the seller in the initial transaction, regardless of whether the initial
transaction and the subsequent solicitation are made by the same telemarketer. An “internal upsell” is a solicitation made by or
on behalf of the same seller as in the initial transaction, regardless of whether the initial transaction and subsequent solicitation
are made by the same telemarketer.

[75 FR 48516, Aug. 10, 2010, as amended at 80 FR 77557, Dec. 14, 2015]
& Back to Top
8310.3 Deceptive telemarketing acts or practices.

(a) Prohibited deceptive telemarketing acts or practices. It is a deceptive telemarketing act or practice and a violation of this
Rule for any seller or telemarketer to engage in the following conduct:

(1) Before a customer consents to pay®®® for goods or services offered, failing to disclose truthfully, in a clear and
conspicuous manner, the following material information:

5% When a seller or telemarketer uses, or directs a customer to use, a courier to transport payment, the seller or telemarketer must make the
disclosures required by 8310.3(a)(1) before sending a courier to pick up payment or authorization for payment, or directing a customer to have a
courier pick up payment or authorization for payment. In the case of debt relief services, the seller or telemarketer must make the disclosures required
by §310.3(a)(1) before the consumer enrolls in an offered program.

(i) The total costs to purchase, receive, or use, and the quantity of, any goods or services that are the subject of the sales
offer;®%°

560 For offers of consumer credit products subject to the Truth in Lending Act, 15 U.S.C. 1601 et seq., and Regulation Z, 12 CFR 226, compliance
with the disclosure requirements under the Truth in Lending Act and Regulation Z shall constitute compliance with §310.3(a)(1)(i) of this Rule.

(i) All material restrictions, limitations, or conditions to purchase, receive, or use the goods or services that are the subject
of the sales offer;

(iii) If the seller has a policy of not making refunds, cancellations, exchanges, or repurchases, a statement informing the
customer that this is the seller's policy; or, if the seller or telemarketer makes a representation about a refund, cancellation,
exchange, or repurchase policy, a statement of all material terms and conditions of such policy;

(iv) In any prize promotion, the odds of being able to receive the prize, and, if the odds are not calculable in advance, the
factors used in calculating the odds; that no purchase or payment is required to win a prize or to participate in a prize promotion

https://www.ecfr.gov/cgbin/text-idx?SID=d250bf12¢585291305390b5331690879&mc=trey5/
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and that any purchase or payment will not increase the person's chances of winning; and the no-purchase/no-payment method
of participating in the prize promotion with either instructions on how to participate or an address or local or toll-free telephone
number to which customers may write or call for information on how to participate;

(v) All material costs or conditions to receive or redeem a prize that is the subject of the prize promotion;

(vi) In the sale of any goods or services represented to protect, insure, or otherwise limit a customer's liability in the event
of unauthorized use of the customer's credit card, the limits on a cardholder's liability for unauthorized use of a credit card
pursuant to 15 U.S.C. 1643;

(vii) If the offer includes a negative option feature, all material terms and conditions of the negative option feature,
including, but not limited to, the fact that the customer's account will be charged unless the customer takes an affirmative action
to avoid the charge(s), the date(s) the charge(s) will be submitted for payment, and the specific steps the customer must take to
avoid the charge(s); and

(viii) In the sale of any debt relief service:

(A) the amount of time necessary to achieve the represented results, and to the extent that the service may include a
settlement offer to any of the customer's creditors or debt collectors, the time by which the debt relief service provider will make
a bona fide settlement offer to each of them;

(B) to the extent that the service may include a settlement offer to any of the customer's creditors or debt collectors, the
amount of money or the percentage of each outstanding debt that the customer must accumulate before the debt relief service
provider will make a bona fide settlement offer to each of them;

(C) to the extent that any aspect of the debt relief service relies upon or results in the customer's failure to make timely
payments to creditors or debt collectors, that the use of the debt relief service will likely adversely affect the customer's
creditworthiness, may result in the customer being subject to collections or sued by creditors or debt collectors, and may
increase the amount of money the customer owes due to the accrual of fees and interest; and

(D)
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(3) Causing billing information to be submitted for payment, or collecting or attempting to collect payment for goods or
services or a charitable contribution, directly or indirectly, without the customer's or donor's express verifiable authorization,
except when the method of payment used is a credit card subject to protections of the Truth in Lending Act and Regulation Z,°6*
or a debit card subject to the protections of the Electronic Fund Transfer Act and Regulation E.®®? Such authorization shall be
deemed verifiable if any of the following means is employed:

661
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(if) Nothing in 8310.4(a)(5)(i) prohibits requesting or requiring the customer to place funds in an account to be used for the
debt relief provider's fees and for payments to creditors or debt collectors in connection with the renegotiation, settlement,
reduction, or other alteration of the terms of payment or other terms of a debt, provided that:

(A) The funds are held in an account at an insured financial institution;

(B) The customer owns the funds held in the account and is paid accrued interest on the account, if any;

(C) The entity administering the account is not owned or controlled by, or in any way affiliated with, the debt relief service;

(D) The entity administering the account does not give or accept any money or other compensation in exchange for
referrals of business involving the debt relief service; and

(E)
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assessing a charge or fee for honoring the request; requiring a person to call a different number to submit the request; and
requiring the person to identify the seller making the call or on whose behalf the call is made;

(iii) Initiating any outbound telephone call to a person when:

(A) That person previously has stated that he or she does not wish to receive an outbound telephone call made by or on
behalf of the seller whose goods or services are being offered or made on behalf of the charitable organization for which a
charitable contribution is being solicited; or

(B) That person's telephone number is on the “do-not-call” registry, maintained by the Commission, of persons who do not
wish to receive outbound telephone calls to induce the purchase of goods or services unless the seller or telemarketer:

(1) Can demonstrate that the seller has obtained the express agreement, in writing, of such person to place calls to that
person. Such written agreement shall clearly evidence such person's authorization that calls made by or on behalf of a specific
party may be placed to that person, and shall include the telephone number to which the calls may be placed and the

signature®* of that person; or

564E0r purposes of this Rule, the term “signature” shall include an electronic or digital form of signature, to the extent that such form of signature is
recognized as a valid signature under applicable federal law or state contract law.

(2) Can demonstrate that the seller has an established business relationship with such person, and that person has not
stated that he or she does not wish to receive outbound telephone calls under paragraph (b)(2)(iii)(A) of this section; or

(iv) Abandoning any outbound telephone call. An outbound telephone call is “abandoned” under this section if a person
answers it and the telemarketer does not connect the call to a sales representative within two (2) seconds of the person's
completed greeting.

(v) Initiating any outbound telephone call that delivers a prerecorded message, other than a prerecorded message
permitted for compliance with the call abandonment safe harbor in §310.4(b)(4)(iii), unless:

(A) In any such call to induan’
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(1) The sale of pay-per-call services subject to the Commission's Rule entitled “Trade Regulation Rule Pursuant to the
Telephone Disclosure and Dispute Resolution Act of 1992,” 16 CFR part 308, provided, however, that this exemption does not
apply to the requirements of §§310.4(a)(1), (a)(7), (b), and (c);

(2) The sale of franchises subject to the Commission's Rule entitled “Disclosure Requirements and Prohibitions Concerning
Franchising,” (“Franchise Rule”) 16 CFR part 436, and the sale of business opportunities subject to the Commission's Rule
entitled “Disclosure Requirements and Prohibitions Concerning Business Opportunities,” (“Business Opportunity Rule”) 16 CFR
part 437, provided, however, that this exemption does not apply to the requirements of §8310.4(a)(1), (a)(7), (b), and (c);

(3) Telephone calls in which the sale of goods or services or charitable solicitation is not completed, and payment or
authorization of payment is not required, until after a face-to-face sales or donation presentation by the seller or charitable
organization, provided, however, that this exemption does not apply to the requirements of §8310.4(a)(1), (a)(7), (b), and (c);

(4) Telephone calls initiated by a customer or donor that are not the result of any solicitation by a seller, charitable
organization, or telemarketer, provided, however, that this exemption does not apply to any instances of upselling included in
such telephone calls;

(5) Telephone calls initiated by a customer or donor in response to an advertisement through any medium, other than direct
mail solicitation, provided, however, that this exemption does not apply to:

(i) Calls initiated by a customer or donor in response to an advertisement relating to investment opportunities, debt relief
services, business opportunities other than business arrangements covered by the Franchise Rule or Business Opportunity
Rule, or advertisements involving offers for goods or services described in §310.3(a)(1)(vi) or §310.4(a)(2) through (4);

(i) The requirements of §310.4(a)(9) or (10); or
(iii) Any instances of upselling included in such telephone calls;

(6) Telephone calls initiated by a customer or donor in response to a direct mail solicitation, including solicitations via the
U.S. Postal Service, facsimile transmission, electronic mail, and other similar methods of delivery in which a solicitation is
directed to specific address(es) or person(s), that clearly, conspicuously, and truthfully discloses all material information listed in
§310.3(a)(1), for any goods or services offered in the direct mail solicitation, and that contains no material misrepresentation
regarding any item contained in §310.3(d) for any requested charitable contribution; provided, however, that this exemption
does not apply to:

(i) Calls initiated by a customer in response to a direct mail solicitation relating to prize promotions, investment
opportunities, debt relief services, business opportunities other than business arrangements covered by the Franchise Rule or
Business Opportunity Rule, or goods or services described in §310.3(a)(1)(vi) or §310.4(a)(2) through (4);

(i) The requirements of §310.4(a)(9) or (10); or
(iii) Any instances of upselling included in such telephone calls; and

(7) Telephone calls between a telemarketer and any business to induce the purchase of goods or services or a charitable
contribution by the business, except calls to induce the retail sale of nondurable office or cleaning supplies; provided, however,
that §8310.4(b)(1)(iii)(B) and 310.5 shall not apply to sellers or telemarketers of nondurable office or cleaning supplies.

[75 FR 48516, Aug. 10, 2010, as amended at 80 FR 77559, Dec. 14, 2015]
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payment is not necessary if the seller initiates, or causes a telemarketer to initiate, calls solely to persons pursuant to §8310.4
(b)(@)(iii)(B)(i) or (ii), and the seller does not access the National Do Not Call Registry for any other purpose.

(b) It is a violation of this Rule for any telemarketer, on behalf of any seller, to initiate an outbound telephone call to any
person whose telephone number is within a given area code unless that seller, either directly or through another person, first
has paid the annual fee, required by §310.8(c), for access to the telephone numbers within that area code that are included in
the National Do Not Call Registry; provided, however, that such payment is not necessary if the seller initiates, or causes a
telemarketer to initiate, calls solely to persons pursuant to §§310.4(b)(1)(iii)(B)(i) or (ii), and the seller does not access the
National Do Not Call Registry for any other purpose.

(c) The annual fee, which must be paid by any person prior to obtaining access to the National Do Not Call Registry, is $62
for each area code of data accessed, up to a maximum of $17,021; provided, however, that there shall be no charge to any
person for accessing the first five area codes of data, and provided further, that there shall be no charge to any person
engaging in or causing others to engage in outbound telephone calls to consumers and who is accessing area codes of data in
the National Do Not Call Registry if the person is permitted to access, but is not required to access, the National Do Not Call
Registry under this Rule, 47 CFR 64.1200, or any other Federal regulation or law. No person may participate in any
arrangement to share the cost of accessing the National Do Not Call Registry, including any arrangement with any telemarketer
or service provider to divide the costs to access the registry among various clients of that telemarketer or service provider.

(d) Each person who pays, either directly or through another person, the annual fee set forth in paragraph (c) of this
section, each person excepted under paragraph (c) from paying the annual fee, and each person excepted from paying an
annual fee under §310.4(b)(1)(iii)(B), will be provided a unique account number that will allow that person to access the registry
data for the selected area codes at any time for the twelve month period beginning on the first day of the month in which the
person paid the fee (“the annual period”). To obtain access to additional area codes of data during the first six months of the
annual period, each person required to pay the fee under paragraph (c) of this section must first pay $62 for each additional
area code of data not initially selected. To obtain access to additional area codes of data during the second six months of the
annual period, each person required to pay the fee under paragraph (c) of this section must first pay $31 for each additional
area code of data not initially selected. The payment of the additional fee will permit the person to access the additional area
codes of data for the remainder of the annual period.

(e) Access to the National Do Not Call Registry is limited to telemarketers, sellers, others engaged in or causing others to
engage in telephone calls to consumers, service providers acting on behalf of such persons, and any government agency that
has law enforcement authority. Prior to accessing the National Do Not Call Registry, a person must provide the identifying
information required by the operator of the registry to collect the fee, and must certify, under penalty of law, that the person is
accessing the registry solely to comply with the provisions of this Rule or to otherwise prevent telephone calls to telephone
numbers on the registry. If the person is accessing the registry on behalf of sellers, that person also must identify each of the
sellers on whose behalf it is accessing the registry, must provide each seller's unique account number for access to the national
registry, and must certify, under penalty of law, that the sellers will be using the information gathered from the registry solely to
comply with the provisions of this Rule or otherwise to prevent telephone calls to telephone numbers on the registry.

[75 FR 48516, Aug. 10, 2010; 75 FR 51934, Aug. 24, 2010, as amended at 77 FR 51697, Aug. 27, 2012; 78 FR 53643, Aug. 30, 2013; 79
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