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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

IN THE MATTER OF INTUIT INC. File N0.1923119

INTUIT INC. T ®ETITION TO QUASH IN PART
MAY 19, 2020CIVIL INVESTIGATIVE DEMAND

Last year, more taxpayers
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commissioned by thlRS @mpel,the FTC issued second CID on Ma 18, 2020 that expands
the investigation into &ull-fledged audiof It XLW V E XV L HY W XSLUNDIFWdldEdhship with
the IRS, ad even whether Intuit has ever soughtiaimed a tax deduction fars charitable
giving.

Thenew CID is incredibly burdensome. Counting subpartsdiudes 166
interrogatories. There abeoal document demands. And notwithstanding the new and
unanticipated stressegwork in theCOVID-19 environment, the staff ske investigational
hearings with at least digdifferent Intuit employees, and the Cibcludes asixteen-topic
corporatehearing notice that wiltequireat least five Intuit employees to testify over several
days. All this on top of the substamtiurdens associated withQ W X L WWRR/S IXIDONFKithe
first CID, and allbecausdntuit had theemerity to participate in &oluntary federal program
whereit donded software to low and middle income taxpayand adhered W R5 @¢kKukés in
doing so. Truly, no good deed goes unpunished.

Even though it believes the Cihwaranted in scopend substancéntuit has agreed to
comply with nearly albf it because¢he evidencé when objectively consideré&dstrongly
exonerates ifrom any allege wrongdoing.

In this Petition, however, Intuit respectfuligquests only minor modifications to its
corporate investigatiohaearing. First, that the Commission eliminate topic 12loé
investigationdhearing which as modifid by FTCstaf seeks informationlsout WKH 3SXEOLF

UHODERRHR QY GWD[ GHGXFWLRQV RU RWKHU WD[ EHQHILWYV VR>
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LQ XQIOEHHSRELQEXW/MVR SRWHQW LD Q\X\QHEINNG VR L B SR\ TV
constitutionally-proteci right © petition the government.

Secondlntuit requests that the Commission eliminate topic 16, which reqgiastimony
on 211 interrogatory resporssituit has or will provide to the staff. While the stadé
proposed narrowing thequestd fewer interrogatorig even as modifid the topic remains
incredibly overbroad anopermissibly intrudes on privileged communications.

After multiple, good-faith attempts at resatut, the stafhas refused to withdraw the
topics at issue,ral Intuitis left with no recourseut WR VHHN WKH &RPPUIMWMERQTV DV
the scope of theestimony sought. This motion is timely brought pursuant to 16 C§2RL0
becausetaff agreed to extend thigadline for a Petition to quasa July 7, 2020.

BACKGROUND

A. , QW X L WRradducts H H

Intuit currently offers two free tax filing solutions to custom&RS Free FileProgram
Delivered by TurboTaxwhichas the name suggesisprovidedthrough the IRSand TurboTax
Free Edition, @ompletelyfreeproduct RITHUHG R Q ,QW X L bgifeVARBUgiRbdtd FLD O ZH
productsprovide for genuinely free tax filinghey havea different genesis and serve different
segments of customers.

In 2002 the IRSestablishedhe Free File prograna, publicprivate partnership between
the agency and a camsium of online tax companies to offer free-fding software toa
segment of thé&merican public See OHPRUDQGXP RI 8QGHUVWDQGLQJ 30
30, 2002), https://www.irs.gov/pub/itgl/2002free-online-electronictax-filing -agreement.pdf.
The partnership ensuréed K LJKHU TXDOLW\" WD[ VHUYLFHVY WKDQ WKH [H(

RQ LWV RZQ S3PD[LPL]JH>G@ FRQVXPHU FKRLFH" LQ OLJKW RI \
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SSURPR&RP>SHW LW L Rpredgdrdtion Bdrvides]. 8 2, while allowing théRSto
stay out of the tax softwalaishess, as wvished.
Pursuant to the terms of the agreement, the IRS assaeegsponsibility for
3>S @ UR P RWMEERKe Brbgam]” and Intuit and progran participans have no obligation
to advertise omarket it. Id. 8 VI.B. The IRSsds the criteria foeligibility for the program and
eDK))$ PHPEHUJVOHHHUH QJ KD VOILWIVE R @ Q86 IFSUFLedFiid) DdD
Your Federal Taxes fdfree (last accessed July 4, 202®tps://www.irs.gov/filing/ free-file-
do-your-federal-taxes-for-free, structured so thaptioelict can beusal by at least 10% but no
more than 50% of taxpayers eligitite FreeFile, see Byers v. Intuit, Inc600 F.3d 286, 289 +90
(3d Cir. 2010). 7R XV H , QW X Lsdftfvatre)iutiid20pRD GliHg seasontaxpayer must have
an $GMXVWRWG FRIGI "3 of $36,000 dess, be on activailitary duty with an AGlof
$69,000 or less, dre€ligible for the Earnd Income Ta Credit.
Although participants have no obligatito advertise the program, s#RS, Independent

Assessment of the Free FReogram - Appendix A: TheEconomics of IRS-ree File 35 (Sept.
13, 2019), https://www.irs.gov/pub/newsroom/02-appendix-a-economics-of-irs-free-file.pdf

H[SODLQLQU2W KXW EWKIGHR | DGY HU W L 20 R QIHRI®D ha¥ foelisel 6
in recent years on growing Freie usage. During the 2019 filing season, Intuit invested $1.5
million in its Tax TimeAlli es campaign to broadly promate-cost tax filing services, including
FreeFile, which resultd in more than 700,000 taxpayers clicking on ads that directed them to
W KHT,BW6H HOG&H FSHD J H $VS BV WKRIL B R\WXH. W MHIQRWHORHUPXIVW RPH UV

up to seen,
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taxpayes clicked on thosemail reminders, bringing them directly to tlaading pagdor

, Q WAV H H Offéring. In the end, approximately 1.2 million Americans filed their 2018
taxes usig , Q W X L W 1 yrbdeetFdecountig for morethan 50 peraat of all FreeFile use
seelRS, Independent Assessment of the Free Fitgram 26 (Oct. 3, 2019),

https://www.irs.gov/pub/newsroom/01_free-file-programassessment- S G3, 565
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Documents/20185& $5& BO9ROXPH @WILY HVWLPDWHG >WKDW@ DSS
taxpayers 32 percent) [can] meet tirdiling re TXLUHPHQWYV >XVLQJ RQO\ )RUP
million taxpayes did just that last year.

TheTurboTax commercial site features important services that cannot be offered through
WKH )UBHBDOHE XH WR WKHUHFBP\E O O&KR P PPRQKNAWN asSRUPHU O

$QVZHU;FKDQJH 7XQ&ERGBI[AYV IUHH
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one-third ofall Americantaxpgers or that moréaxpayers usd to file for freethan allother
methods of free tax preparation condan
In short orde Intuit received notice that thel'E had begun investigating whethée
company had engaged in, or was engagedihb,RODWLRQV RI 6HFWLRQ RI WKH )
PLVGLUHFWWPDIBIOOML DIZHOHURP WKH 6UYHU® 5 © 3pURYHE O IRGIH
See Letter from Tejasvi Srimushnam to Ihtnc. dated May 9, 2019. Ndiby, Intuit is unaware
of any customewho hadcomplained to the FTChmut theséssues before that date.
C. The FTC StafffV ([SDQGLQJ ,QYHVWLIJDWLRQ RI ,QWXLW
AfteU UHFHLYLQJ QRWLFH RI WKH )7&TV LQYHVWLJDWLRQ R
&RPPLVVLRQTV ILUVWRKRRIQG , @ KHHV YL Uiz \ 2B 201Y. THe @irstX
CID included 45 separatsterrogatoriescountingsubparts, along witB4 documet requests

(again
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Theseproductions included more than 40 pagesnbérrogatory reponses and motban
500,000 pages of documents.
On May 19, 2020, the FTC VV XYERD G & ,°6 MKRHQG &, WR ,QWXLW 7
Second ClDOncludal 166 interrogeory requestscounting subparts, and six new document
requests. Additionally, the Second CID requested that Intuit désigoarporate representative

to give
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its investigation.FTCv. Texaco555 F2d 862, 872 (D.C. Cir. 197;73eealso FTCv. Anderson

631 F.2d 741, 749X C. Cir. 1977) 2 he test fo the relevancy of an administratisebpo@aa

.. . iswhether the information sougig peasonably relevaft WR WKH DJHQFWMsLQT XL U\
WR VD\ DO vemtdrcihg lkgérizibshaeelggitimate right to satisfy themselves that
corporatebehavior is consistenZ L W KOW B W KH S X\EVBET v.L AU &

Co, 584 F.2d 1018, 1030 (D.C. Cir. 1978uding MortonSaltCo., 338 U.Sat 652) the
LQIRUPDWLRQEWREHIVWDWH EXW QRW H[FHVWGWHY DIQW WKH SX

L Q T XidU§uodting

11
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imposed on individuals and associations against the significance of the . . . interest in
disclosure, id. (quoting AFLCIO v. FEC, ) G "& &LU heparty 37
seeking thaliscovey must show that thieformation sought is highly relevant to tdaimsor

GHIHQVHMWILQDWHIRQ ~

13
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not provided any rationafer why such soughtr obtained tax benefits would be relevant, let

alone highy UHOHYDQW WR LWV LQYHVWLJDWLRQ LQWR ,QWXLW{YV
online tax software. Thus, at thiery least, the FTGhout quash this part of topic 12 as

violating the Frst Amendment privilege.

Il. TOPIC 16 OF THE INVESTIGATIONAL HEARING REQUEST INTRUDES ON
ATTORNEY -CLIENT COMMUNICATI ONS AND IS OVERBROAD

Next, topic 16 should be quashed becausmitudes impermissibly on attorn&jient
communications and attorney work produwtd becausie seeks testimony that is overbroad and
unduly burdensome to Intuit

A. Topic 16 Seekdrivileged Communications

37 KH D WdleR privildde is the oldest of the privileges for confidential
communications known to the common lawpjohn Co. v. United State449 U.S. 383, 389
(1981). Both FTC regulations, 16 C.F&2.7(a)(4), and th€ederal Rules of Civil Procedure,
Fed. R. Civ. P. 26(b)(1), recognize that attorobgnt communications can accordingly be
withheld from discovery.

T

14
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1' ,00 -DQ QRWLQJ WKDW VXFK D 3SURSRVHG DUHEL
areas of work product and attornéy© L H Q W  &ndl lgMaitidg-hdation for a protective order).
UndasWDII1YV SURSR RKGIPLR Wduld_deziMohly a subset of

interrogatories. However, thwivilegeapplies equally to a subset of tigethe

15
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explained in meet-and-confer negotiations, no person could edheatstves across that scope
of information and beable to speak knowledgeably about sudireadth ofcontent.

Indeed, courts have rejected as overtiraale 30(b)(6)topics indistinguishable from
topic 16, becausthey lack the requige particularity. See, e.g., Integra Bai@orp. v. Fidelty &
Deposit Co. of MarylandNo. 3-11ev-00019-RLY-WGH 2014 WL 109105, at *3 (S.D. Ind.
Jan. 10, 2014) (listing case(overruling objections to protectiveder issuel in response to
30(b)6) topic calling for testimony on responses to 24 interrogatoriesbhis case, such an
overbroad linef inquiry would dso be unduly burdensonte Intuit, by requiring itd put
forward somewherbetween eightind ten witnesses to satisfactoriyver the topics oboth
&,'"VIGIWURJIJDWRULHYV

EvenwithsWDI1TV S UR SR RKpidPLR sutfdrs frdnthie same defects. Though
restricted to a smaller subset of interrogamriept 16 still laks reasonable particularity
becausét does notidentify with specificity the information sought. Tineodification would
also stillresult in undue burden, by regimg Intuit to preparenultiple corporate designees on a
wide rangeof topics. Asmodified, the topic still covers 30 interrogatories, including subparts,
UDQJIRPIQWXLWITV XVH RI VXEMHFW DGY RUh/Tivbo3 NH\ZRUGYV
ZHEVLWH GHVLJQ RI ITHDWXURWXD®Y W DXWNEHE/EgU3 ILRRG X BW V
,(QWXLWITV SR @lriVdte RigatibQ UHODWH

$V ,QWXLW KDV H[SODLQHG WR ¥ RBPOWWWKDIW VI LQWHLIMKRAND
responses, it may do so during the individogestigative hearings. It does nmed aseparate

InvestigativeHearing centered arourtdoseresponses.

16
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CONCLUSION
Intuit respectfully requests that its Petitiba granted, and the Commission should limit
its Second CID in the manner described above.

Respectfully submitted,

Dated: July 7, 2020 WILMER CUTLER PICKERING HALE
AND DORR LLP

David Gringer

D. Reed Freeman

1875 Pennsylvania Ave. NW
Washington, D.C. 20006
Telephone: (@2) 663-6000
Facsimile: 202)6636363
david.gringer@wilmerhale.com
reed.freeman@wilmerhale.com
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CONFIDENTIAL-NONPUBLIC PURSUANT TO 16 C.F.R. 8§ 4.9

MEET AND CONFER STATEMENT

Pursuantd 16 C.F.R .8 2.7(), counsel for petitioner conferred with counsel for the
Commission on several occasions in a gtath effort to resolve the issues relating to the scope
of investigational hearings topics in the Second CID raised in this petitionméétngs took
place by telephonbetween D. Reed Freeman, David Gringer, Blake Roberts, and Ben Chapin
(counsel for petitioner) and lan Barlow, Frances Kern, James Evans, Rebecca Plett, and/or Bryan
Cowell (counsefor the FTC) on May 27, 2020 at approximat#8,00 AM ET, June 4, 2020 at
approximately09:00 AM ET, and June 17, 2020 at approximat@ly00 PM ET Counsel for
petitioner and for the FTC also had extensive email communications during that period, and up
to July6, 2020. Although staff agreed to several modiiians of the Second CID, the parties
were not able to reach an agreement as to Topic 12 and Topic 16 of the investigational hearing
demand of Intuit The staff has not explained to counsel for petitioner why it was unwilling to

withdraw the topics.

David Gringer
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CERTIFICATE OF SERVICE

| hereby certify that, on July 7, 2020, the foregoing petition to quash was served by
electronic mail to the following:

Office of the Secretary

600 Pennsylvania Ave. NW
Washington, D.C. 20580
electronicfilings@ftc.gov

Acting Secretary April Tabor
600 Pennsylvania Ave. NW
Washington, D.C. 20580
atabor@ftc.gov

David Gringer
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