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1 PROCEEDINGS
2 - - - - -
3 INTRODUCTION AND WELCOMING REMARKS
4 MR. MOORE: Good morning. Welcome to day three
5 of our hearing sessions on antitrust and multi-sided
6 platforms. We have a great and full day for all of you
7 in the audience and watching on the web.
8 Just to put today's events in a little bit of
9 context, on Monday, the first day, we heard quite a bit
10 about the economics of multi-sided platforms, and we
11 also heard about individuals' experiences operating
12 multi-sided platforms and investing in multi-sided
13 platforms in the business world. And we also heard
14 about how to define relevant markets and think about
15 market power from an antitrust perspective.
16 Yesterday, we heard about the United States vs.
17 Microsoft case, a protoplatform case. That case was
18 litigated and decided before much of the new economic
19 learning on multi-sided platforms had taken place. And
20 we also heard about how the U.S. and European
21 competition agencies might treat cases involving
22 multi-sided platforms differently.
23 Today is all about conduct, and when | say
24 “conduct,” I'm using the term quite broadly. I'm
25 thinking both about anticompetitive conduct by a single
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firm and also about mergers and acquisitions. So in
the morning sessions, we have two panels on potential
exclusionary conduct cases involving multi-sided
platforms as defendants.

The first panel, which will take place in just
a few moments, is going to focus on specific pieces of
potential anticompetitive conduct. The second panel is
going to focus on how vertically integrated platforms
might be able to engage in potential exclusionary
conduct.

We have three afternoon sessions devoted to the
timely topic of how to think about mergers and
acquisitions involving multi-sided platforms,
particularly when the acquiring company is a large and
established multi-sided platform.

So with a broad overview of where we're going
today and how that fits into what we've done so far, |
will turn the mic over to my colleague, lan Conner, who

is going to moderate our first panel.

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555






6

Competition and Consumer Protection in the 21st Century 10/17/2018
1 Professor of Law, specializing in competition law at
2 the University of Leeds in the United Kingdom.
3 We will start with opening statements from each
4 of the panelists and then turn to questions. So | will
5 turn first to Dick Schmalensee for his opening
6 statement.
7 MR. SCHMALENSEE: Thank you. Let me just make
8 a few general remarks.
9 First, | think it's important to be clear what
10 we're talking about. The definition of "platforms” is
11 sometimes a little vague. | really mean a business
12 that facilitates interactions between members of two
13 distinct groups, and when that's a viable business,
14 there are inevitably indirect network effects, network
15 externalities, connecting the members of those two
16 groups. If you can make a business out of facilitating
17 interactions, they must care about the folks in the
18 other group. That's indirect network effects.
19 When multi-sidedness is present, it is hard to
20 imagine, in antitrust analysis, why it wouldn't be
21 considered -- perhaps not modeled explicitly, perhaps
22 put to one side -- but if it's an important feature
23 that affects business conduct, like scale economies or
24 intellectual property, it's hard to make a case for
25 ignoring it. And | take this to be the primary lesson,
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1 The dissent almost seemed to say you suppressed
2 competition, that's illegal, and | wonder what would
3 have happened if Diner's Club had had the nonsteering
4 rule that American Express had had.

5 Thank you.
6 MR. CONNER: So next we will turn to Tom Brown.
7 MR. BROWN: Thank you, lan, and thank you,
8 Dick, for the introduction to this wonderful topic, and
9 | actually want to thank the FTC and my former

10 colleague, Bilal Sayyed, for inviting me, having spent

11 the last couple of days sort of reviewing all the

12 amazing content. So | really do want to thank the

13 Commission for pulling all of this together.

14 So | want to start in a somewhat prosaic

15 fashion since I'm, you know, the practicing lawyer

16 here, not the academic, and to focus on the practice

17
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to have, like, visual -- because this is something we

do all the time, but we don't necessarily think about

it. So the precise practice at issue -- and I'm not
making this up, like this is what the case is actually
about, okay -- so the restraint at issue in Ohio vs.
American Express was that when a merchant has decided
that they're willing to accept American Express cards,
and so they have a little decal on the door, and the
consumer goes into the store and then takes out their
American Express card, that the merchant at that point
is disabled, as a matter of contract, from encouraging
the consumer to use another form of payment.

Do we all have that in our heads? | can do a
replay, okay, just in case you missed it. SoI'mina
store, | have stuff | want to buy, | take out my
American Express card, and at that point, the merchant
is disabled from persuading me to use another form of
payment. That's what that case is about.

The precise legal issue that's teed up -- and
there are all kinds of things to talk about in the
opinions themselves. One -- and | think it would have
actually been nice, in sort of rereading the opinion,
had Justice Scalia been on the Court, because | would
have hoped that the case would have been slightly

clearer -- but the key legal issue is actually buried
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in a footnote, footnote 7 of the opinion, because the
Department of Justice claimed that it could make out a
case challenging that restraint that we've discussed
and that I've described by pointing to the restraint,
plus the fact that American Express charged higher
prices for its services than its competitors, right?

So you have a restraint, plus higher prices, and
according to the Department of Justice, that's all they
need to show in order to shift the burden to the
defendant to justify the conduct.

The Supreme Court then holds, no, that's not
enough. If you're going to point to those prices as
direct evidence that the contractual provision that
you've identified has harmed competition, you actually
have to define the market and grapple with the conduct
in a coherent way to link the alleged restraint to the
higher prices, right? Otherwise, we just have this
sort of weird correlation, no real causation, and
that's not enough. That's the case.

So the claim that the case represents some
dramatic change in the trajectory of antitrust law
seems, on the facts, like the only word that comes to
mind -- well, | guess there are two. The polite way of
putting it would be hyperbolic. The less polite way

would be that's crazy, like -- and you can put whatever
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expletive you want in front of crazy, right? Like |
have all kinds that | put in my head, and I'll just
omit them in polite conversation, but, like, that's
nuts.
And to demonstrate the nuttiness of it, let's
recall another super famous two-sided market case, also
involving the Department of Justice, also involving a
loss in the Supreme Court, and | don't mean
Times-Picayune, right? My famous two-sided market
case, for what it's worth, is U.S. vs. Chicago Board of
Trade. When | teach two-sided markets in antitrust
law, | always start with Chicago Board of Trade, right?
And let's then go back and think about Chicago
Board of Trade for a second. So the Department of
Justice case in Chicago Board of Trade consisted of a
set of rules that restricted how traders on the floor
could trade grain that was going to arrive at the end
of the closing session, and the joint venture adopted a
rule that said if the grain was arriving after 2:00,
you couldn't purchase it at a price other than the
price at the end of the closing session. That bothered
some traders and some railroad owners, | think, | think
that's the sort of subtext of that particular case, and
so then the Department of Justice sued.

Justice Brandeis said, like, that's not enough
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the other side on board; or another option is a large
intermediary that might be able to steer a group of
buyers or sellers to become sort of the anchor tenants
of your platform.

So an entrant can raise capital, sort of
subsidize an initial set of parties to participate, and
then pull the other side in, and this is very common,
and it's been, you know, used across all the
marketplaces that we know and love to get started.

Of course, incumbents recognize that as being
the key path to entry, and so they also realize, then,
if they can stop entrants from acquiring a big set of
consumers or sellers through business deals, then they
may be able to really impede entry.

Another thing that they can do is to avoid

letting the entrant kind of easily siphon off a
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1 intentionally use some examples that are not happening,
2 so, please, nobody tweet that | said these specific
3 examples are happening, okay?

4 I'm going to use firm examples that I'm not

5 aware are doing this just to sort of get us thinking

6 about, you know, how we would interpret that conduct.

7 So these things have happened but just not by these

8 specific firms or in these industries.

9 So a first example would be suppose that Amazon
10 told booksellers that they were not allowed to use
11 software that helped them figure out whether the best
12 place to sell their particular book is on eBay or
13 Amazon, okay? So suppose Amazons said, if you want to
14 use that kind of software, you have to communicate with
15 us by uploading CSV files. You can't actually plug
16 into our software and change your prices in real time.
17 What would we think about that? We might think that
18 that might somehow be bad for competition between
19 Amazon and eBay.
20 Suppose that Amazon owned the software that
21 booksellers used to try to decide where to sell their
22 books, whether on Amazon or eBay or other platforms,
23 but they didn't actually give exactly accurate
24 information about where to sell, and, in fact, they
25 suggested that sellers sell on Amazon when they might
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1 get a better price on eBay. That also might concern us
2 from a competition standpoint.

3 Another type of hypothetical example, suppose
4  there was a car review website that had blogs and
5 information about, you know, where to buy stuff on
6 cars, and Amazon said to that car review website, well,
7 if you want to put an affiliate link in the part where
8 you talk about books, so if you want to make money on
9 your car review website by linking to Amazon and
10 getting a commission for referring book customers,
11 well, you also have to use Amazon affiliate links on
12 the page that sells auto parts. So you can't actually
13 put an affiliate link for an auto part website over
14 there. Again, we might think that would make it hard
15 for an auto part e-commerce site to enter because they
16 would have a hard time acquiring customers if they
17 didn't also sell books, and so it would sort of make it
18 hard for them to acquire a big group of customers by
19 making a deal for affiliates from the popular blog
20 website.
21 And as a final hypothetical, suppose that AT&T,
22 having now entered the advertising business, decided to
23 charge higher prices to Amazon if they showed ads
24 through DirecTV, and Amazon couldn't advertise its
25 books or its Prime delivery for the same price as other
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advertisers through DirecTV.

So | think all of these would at least cause us
to stop and question, you know, whether those types of
practices had efficiency benefits, as well as whether
they might cause some harm to competition, and you
might be really the most worried about long-term harm
for competition, those cases that might make it hard to
have real platform competition that really incentivised
the platforms to behave well.

So all of those examples were actually
motivated by work that | did when | spent a lot of time
working in another industry, which was internet search,
and those types of practices were really common, and

sort of maybe perhaps surprisingly, they really were
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1 engine on the iPhone. | read a recent news report -- |
2 don't know if it's true -- that that was 9 billion in a
3 recent year. So these types of business deals are
4 used, and they are used for, you know, being the
5 default engine on browsers, and they used to be used
6 for PCs and phones and various other types of
7 mechanisms for acquiring consumers. And, indeed, you
8 know, Google got its start through a series of these
9 deals.
10 Just as an example of how one of those worked,
11 when Bing first entered the search market -- well, it
12 wasn't called Bing then. When Microsoft did, Microsoft
13 and Google competed to be the default search engine on
14 AOL, and actually Google ended up paying more than 100
15 percent of the search revenue from advertising to AOL
16 in order to make sure that that ten points of market
17 share stayed with Google rather than went over to
18 Microsoft's search engine.
19 And so those types of business deals are
20 actually really important behind the scenes, and so
21 what types of conduct that you might worry about in
22 those cases are making the exclusive deals go across
23 countries, across all different types of searches,
24 across all different websites operated by the same
25 company, and those things might make it difficult for
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1 new entrants to come and get a toehold.
2 So, broadly, | think that we want to think
3 about exclusive conduct in these types of markets,
4 especially in environments where it's really important
5 to be able to acquire, say, consumers in order to
6 really get a platform going and have later platform
7 competition.
8 MR. CONNER: Okay. With that, I'll turn it
9 over to Judy.
10 MS. CHEVALIER: Okay, thanks.
11 So | think I'm going to start maybe behind
12 where everybody else started and try to give what |
13 think is the kind of list of things we might actually
14 worry -- like, the categories of things we might worry
15 about as anticompetitive potential issues in platform
16 markets, and then talk a little bit about practices
17 that might create them, all right?
18 So what are we worried about? So, number one,
19 | think we're worried about -- when we say exclusionary
20 conduct, what kind of conduct are we worried about? So
21 | think number one is some situation in which we can
22 make a case that a multi-sided platform effectively
23 shuts down competition outside the platform, and that
24 would be either from a rival platform, which Susan
25 focused a little more on that, or from individual
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1 platform members themselves, right? So participants on
2 the platform's outside competition. So that might be
3 one set of things we worry about.

4 The second set of things we might worry about
5 is a situation in which a vertically integrated
6 platform provider creates conditions that grossly favor
7 its own product over the other products on the
8 platform, okay? That would be a situation that we
9 might, again, in principle possibly worry about.
10 The third, | think -- and I think this is the
11 lens through which some people view the AmEXx case -- is
12 a platform creates negative externalities for consumers
13 not using the platform.
14 And then the fourth, which is probably a little
15 aside from our topic today but I will add it for
16 completeness, is a situation in which the platform
17 functions to facilitate collusion among the platform
18 participants. So when | think of a complaint against a
19 multi-sided platform, | typically want to think about
20 which, if any, of those four buckets that | just
21 described is it implicating.
22 Now, | think one of the challenges in looking
23 at this -- and | agree with Dick's opening statement
24 that this is -- that all of these cases are just
25 fact-specific, which makes it hard to derive too many
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the site and, therefore, you know, typically restrain
the extent to which the hotels offer cheaper prices on

their own sites, for example, or on rival sites than,

Now, is there a good efficiency rationale for

1
2
3
4 on the travel booking site.
5
6 that? Yes, right? A lot of people will search the
y

travel 12 0cn21 sehe trfacilion thprovide ,h.p151.08 576.54 prices (in94 122.34 531.48
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1 on Amazon, you know, preventing them from offering
2 cheaper prices elsewhere, would there be a substantial
3 free-riding justification for that, given people are
4 using Amazon and the app to find out that there's a
5 cheaper price at some website they didn't even know
6 about? Yes. Is there also the argument that in some
7 dynamic sense that would have the effect of restricting
8 competition? Yes, | think it probably would, right?

9 So | think when we think about these cases, the
10 trick here -- and | don't think we've been very
11 disciplined about thinking of the rules -- is we need
12 to think about situations in which -- we have to ask
13 the question, how dominant does a firm have to be to
14 have this explanation override or the anticompetitive
15 concerns override an efficiency rationale?
16 Thanks.
17 MR. CONNER: Okay, thank you.
18 And last, but certainly not least, Pinar, and |
19 will turn the clicker over to you in the hopes that you
20 can operate it better than | can.
21 MS. AKMAN: Thank you. Thank you, and I'm
22 grateful to the FTC for the invitation. It's an honor
23 to be here.
24 So | would like to continue on the theme of
25 these MFNs, and like Dick, | also take the platform to
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mean an intermediary that facilitates a transaction
between two parties, and this platform is usually
remunerated by a commission. So I'm not looking at
platforms that might be funded by advertising, for
example.

So in the European Union, in the last two to
three years, we have had at least 16 recent
investigations that have concerned platform MFNs.
There are 28 member states for the moment, until the
end of March, so quite a few of the European Union's
national competition authorities have looked at these
MFNs in different contexts. Most of them have
concerned online travel agents, but we've also had the
Competition Commission, now the CMA in the UK, look at
price comparison websites for insurance, and there's an
ongoing case against one of these price comparison
websites. There's also been a case against an online
auction platform in the UK again.

At the E.U. level, the European Commission
itself looked at Amazon's MFNs. Interestingly, these
were MFNs in Amazon's contracts with e-book publishers,
like the case in Apple, which preceded this, and Amazon
had required e-book publishers to agree to these MFNs
so that Amazon will not be beaten on price, but part of

those clauses also required these book publishers to
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inform Amazon of any better clauses elsewhere.

The Bundeskartellamt, the German federal cartel
office, also looked at Amazon and actually in a
scenario quite close to what Judith described, so the
Bundeskartellamt cartel office found that Amazon had
MFNSs with all the sellers who were selling everything,
basically, so it wasn't specific to books, but Amazon
had these MFN clauses in the contracts with third-party
sellers by which they were promising to Amazon that
they will not essentially sell the same product
elsewhere more cheaply. Amazon terminated its practice
to end the proceedings.

Now, in the E.U., after all these cases, a
distinction has been made in relation to these MFNs.
So this distinction is between so-called wide MFNs and
narrow MFNs. By wide MFNSs, the authorities refer to
clauses that align prices across all sales channels, so
the price on platform A will be the same as on all
platforms, as well as the seller's own website, as well
as the seller's offline sales channels.

And by narrow MFNs, they refer to clauses
seeking parity between the platform and the supplier's
online sales only. And this distinction has proved to
be quite fundamental because the enforcement practice

has really been based on this distinction.
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1 matched.
2 Similarly, this can foreclose other platforms.
3 So a new entrant who would like to enter the platform
4 market will not be able to cut prices to steal
5 customers from the incumbent platform because the MFN
6 will, again, match the price for the incumbent as well.
7 Because they were sort of more similar to
8 price-matching guarantees, commenters have suggested
9 that these should essentially be treated in the same
10 way as resale price maintenance clauses, but then more
11 recently we see again in the economics literature that
12 there are models which show that actually all types of
13 MFN clauses, including wide MFNs and narrow MFNs, may
14 increase welfare, and they may increase welfare of
15 consumers as well as the surplus of the platforms and
16 the suppliers.
17 In that model, what's crucial is that the
18 seller in such a scenario has its own direct sales
19 channel as well, but | won't go into the details of
20 that. So the economics of it hasn't really been
21 settled in any way.
22 In terms of what about multi-sided markets make
23 sort of the assessment different, | think several
24 features of these markets make the assessment of these
25 clauses more complicated. The most important one in my
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view is the fact that these platforms operate on the
basis of an agency model.

So in my research, | would argue that these
platforms are legally agents of the suppliers, so from
an antitrust point of view, these clauses really fall
within the single economic entity doctrine, and that
should essentially take these clauses out of the scope
of a Sherman Act Section 1 or Article 101 TFE treatment
in the E.U.

Why are they agents? Because they never own
the product. They never set the price for the product.
They don't assume any of the financial risk arising out
of the contract between the platform and the third
parties, which is the crucial factor at least in the
E.U. when we look at agency, so -- and | think that
should say something to antitrust enforcers about what
sort of theory of harm might be the relevant one here,
because these are essentially contracts between a
seller and agent of the seller.

And the agency model also further complicates
the theory of harm because we've seen in the cases in
Europe, it's not always entirely clear whether the
restriction we are concerned about here is, for
example, the restriction of interbrand competition or

whether it's about the restriction of intrabrand
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1 competition.
2 So the competition between different retailers
3 or -- well, agents in this case selling the product of
4  the same company, and if we look at the Apple case,
5 e-books case in the U.S., for example, we see that the
6 theory of harm there was clearly a horizontal
7 price-fixing conspiracy type theory of harm, whereas in
8 the online travel agent cases in Europe, the clauses
9 are very similar. The theory of harm seemed more like
10 a vertical restraint type theory of harm, rather than a
11 horizontal conspiracy, but there were sort of the --
12 the decisions sometimes alluded to an effect on the
13 horizontal competition between platforms as well.
14 So in terms of other specific features of these
15 markets, efficiency arguments, as Judith mentioned, are
16 something to really look into here, and these platforms
17 operate on the basis of commission normally, and if
18 consumers always use the platforms to search and find
19 what they like and go to the supplier's own website to
20 then enter into the transaction, the platform never
21 essentially makes money out of its business.
22 And also, consumers over time learn that
23 actually this platform is not really a good way of, you
24 know, finding out about anything, because | can always
25 find the same product at a cheaper price on the
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supplier's own sales channel. So this argument was
called the credibility argument in the UK Competition
Commission investigation into the insurance comparison
market, and the Competition Commission actually
accepted this as a valid efficiency argument, arguing
essentially or accepting that the platform business
model will eventually collapse if their own channel can
always undercut the platform on the price. There's
also another efficiency argument which has to do with
low-quality, low-cost platforms free-riding on the
services of the high-quality, high-cost platforms.

So just to conclude in terms of what antitrust
enforcers should be looking for in these markets, |
think as, again, Judy mentioned, market power is quite
important. Again, in my research, | argue that the
European cases would have been a lot better dealt with
as potentially abuse of dominance cases rather than
agreement cases. Inthose cases, the clauses were all
adopted in markets with four to five platforms,
maximum, so they are quite tight oligopoly markets,

some of these markets. And another key factor to
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the case law as well as the sort of developing
economics literature on this, the form of the clause,
so whether it's a narrow platform parity clause or a
wide parity clause doesn't seem to matter, and it
really should be about trying to figure out the effects
of the clauses on a clearly identified theory of harm
in relation to interbrand competition or intrabrand
competition or both.

Thank you.

MR. CONNER: Thank you.

So before turning to individual questions, |
wanted to give the panel the opportunity to respond to
any of the comments that have come out from the other
panelists. So, Susan and then Tom.

MS. ATHEY: Yeah. Just to sort of pick up on
some of those comments, | think | appreciated all the
comments from Judy and Pinar about the price comparison
engines, but | think one efficiency part that maybe
wasn't fully explored is just the impact of the way a
price comparison engine works on competition in the
industry.

So some research by Glenn Ellison focused on
this, as well as some empirical analysis of what
happened on eBay when they made price comparison more

transparent. Generally, if a price comparison engine
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sort of works better and makes it very clear what the
prices are, that really toughens competition among the
sellers and can make the sellers lower their prices and
lower their margins.

And so, say, like, if eBay forces the sellers
to show their shipping costs and makes it sort of more
transparent, how to actually compare offers across
firms, that really makes the products much more
substitutable, reduces search costs, lowers prices, and
increases welfare to consumers, and so the -- you know,
when -- | know Glenn Ellison called it obfuscation, but
generally in the context of a price comparison engine,
the participants are going to want to try to find ways
to make it harder to search and soften the price
competition, because people using a price comparison
engine often end up being much more price-sensitive
because it's so easy to make those comparisons.

And so | think an efficiency benefit of sort of
forcing the sellers to have full transparency is that
it reduces search costs, and | think, you know, those
benefits can vary by industry. So if there's only
three sellers you're comparing among, maybe it's not so
hard for the consumer to go to their individual
websites and do the comparisons, but if there's lots of

different sellers and they're, you know, very
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1 differentiated, and there might be an infrequent
2 purchase, something like that, then the consumer
3 welfare harm of not being able to easily shop and
4 compare could be quite large and could really have a
5 big effect on price competition.
6 MR. CONNER: Tom, and then Dick.
7 MR. BROWN: So I think as the only
8 card-carrying lawyer on the panel, | want to -- and |
9 love economists, many of my best friends are
10 economists -- but | want to pull back a little bit and
11 make a legal point, and it's prompted by an observation
12 that Judy made that, | think, comes through some of the
13 other content associated with these -- | think we call
14 them hearings, right? Yes, hearings -- and that's a
15 guestion about why and what we think the antitrust laws
16 are designed to do.
17 | think there are sort of two themes that are
18 coming through -- well, a lot of the discussions, some
19 | think more from economists and some | think more from
20 lawyers. So | think -- this is a hypothesis -- | think
21 economists, when they think about antitrust law, think
22 of antitrust law as a tool for optimizing market
23 outcomes. | think lawyers -- and that's, like, maybe
24 natural given the econ pedagogy. | think lawyers, when
25
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1 tool for protecting roughly the process of competition
2 from conduct that borders on industrial sabotage.

3
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context, the argument is you accept the American
Express card. That raises your costs. You spread
those costs over all your customers, even those who
don't carry and don't use the card, and that issue has
or that process and whether it's good or bad has been
debated in a number of settings, in a number of
contexts.

We regulate debit card fees in this country,
for instance. We don't regulate credit card fees.

It's hard for me to see that as an antitrust concern.
It's a legitimate subject for debate. It's a

legitimate subject for concern. But if you take Tom's
point of view that the antitrust laws are about
competition, | don't think it falls there.

| think there may be some reason why you look
askance at credit cards, at payment cards, as a lot of
people do, but | don't think it's an antitrust offense.
That's how that market works. You don't like it, there
are ways to fix it, but bringing a monopolization suit
doesn't strike me as the way to do it.

Just a quick comment on Susan's point about
price comparisons. I'm reminded of the many
business-to-business exchanges that were set up in the
dot-com boom and all the press that said these are

going to make price comparisons easy. It's going to
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make shopping for businesses looking to acquire nuts,
bolts, whatever, much easier and much more transparent.
They almost all failed, and all that transparency and
reduction in transaction costs didn't occur because
sellers didn't like price transparency, thank you very
much, and they didn't sign up. So thinking about

what's good and what's bad in these complex markets is

not altogether straightforward.

© 00 N oo 0o b~ w N PP

And one other comment, Susan listed a whole

bunch of practices, and | would only saym -.00 BmwTj 11.94 0 0 11.94 115.2 4641.20 1

=
o

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555



38
Competition and Consumer Protection in the 21st Century 10/17/2018

1 the context of multi-sided platforms? Is there a

2 nonprice conduct that we think ms.4/c/TT4 1 Tf900 11.94 122.34 644.28 Tm 021.722
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reading reviews, less consumers writing reviews, and
actually the content of the site gets worse; or if, you
know, if you even steer traffic away from an
ad-supported website, they have less users, then they
are less attractive to advertisers, and they monetize
less well, have less incentive to go out and create
more content.

So it's an environment, and when you go to
think about predation, you sort of think about a
short-term sort of sacrifice for a long-term gain.
It's particularly tempting to do that in a market where
you know that if you sort of temporarily, you know,
steer away consumers from this downstream firm, that
they will be permanently sort of damaged. Their
quality will be lower, which makes them a less
effective competitor in the future, and especially if
they are sort of startups, they may, you know, run out
of money.

So, you know, | worried about, say, making,
say, a temporary sacrifice by, say, looking up a less
good shopping engine on the page, which is sort of
hurting your -- let's say a search engine's user
experience in the short run as a way to, you know,
advantage their own shopping site against a competing

site, which then ultimately, if that competing site
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just gets sort of depressed, it's not as good, then in

the long run, it's actually not a sacrifice anymore,

because now the competing site is not as good quality.
So the consumers don't mind if it's at the

bottom of the page because it actually isn't any good

anymore, and you don't actually suffer any kind of

long-term harm from that manipulation. So | worried

about that from an efficiency perspective, because it,

first of all, could -- if you think that these

businesses are very innovative, then, you know, there's

no reason to think that a monopoly firm is going to
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1 that costly to really damage downstream competitors.
2 MR. CONNER: Thank you.
3 And, Dick, a related question. Is there
4 nonprice conduct that may seem exclusionary if you look
5 at only one side, but may be efficiency-enhancing if
6 you look at the whole platform?
7 MR. SCHMALENSEE: Well, as a logical matter,
8 there almost certainly are such examples. | wish | had
9 some good shappy ones, but | spent some years on the
10 board of a securities exchange, an options exchange,
11 and options exchanges are platforms that bring
12 together -- particularly that one as it was set up --
13 bring together liquidity providers and liquidity
14 takers, and we spent every board meeting discussing
15 rules, typically nonprice rules, that limited what
16 liquidity providers could do, how brokers could behave.
17 Were some of those exclusionary? Probably if
18 you looked at them through the wrong lens, they might
19 be. Our objective obviously was to make our enterprise
20 more attractive to both sides, and so occasionally you
21 had to restrict behavior and even membership on the one
22 side in order to make sure the other side found the
23 market attractive.
24 And you can imagine nonprice restrictions on,
25 say, Uber drivers that might limit participation of one
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1 kind or another. | know a retired fellow who drives
2  for Uber, and he loves to drive his friends, so he
3 lurks in his neighborhood and waits until somebody
4  wants a right and, bingo, he's there.
5 Now, if I'm Uber, | might not like to have that
6 behavior. | might like to exclude him, because it is
7 kind of strange, but, you know, | might want to do that
8  just because I'd like my drivers to actually go to
9  where the demand is rather than lurk. | would exclude
10 him. Is that a bad thing? Probably not.
11 So | think the general principle from Susan's
12 examples and my nonexamples is that you really want
13 to -- in a two-sided context, you really want to look
14 at the implications of rules of any kind on both sides
15 and for the enterprise as a whole, because rules may
16 look exclusionary on one side but be for the benefit of
17 the enterprise as a whole, or they may be profit-
18 sacrificing but output-enhancing if you look at the
19 whole thing. So | mean, it really is important to look
20 at both sides.
21 MR. BROWN: So | think | may have an example,
22 and this was not planned, but, like, this card is kind
23 of, like, an example. So this is a collector's item.
24 It's a Bank of America-issued American Express card.
25 MR. SCHMALENSEE: Wow.
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1 MR. BROWN: Yes. And the reason this card

2 exists is because of a prior Department of Justice

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555



44

Competition and Consumer Protection in the 21st Century 10/17/2018

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

evaluating the constraint, you needed to look at both
sides.

The rule went away. Banks began issuing
American Express cards and, not surprisingly and
consistent with the claims that both the card networks
had made in the litigation, you saw more price
competition at the portfolio level, and merchant
discount rates and interchange went up.

MS. ATHEY: So just to maybe give another
example that might be -- you could imagine somebody
having different opinions about would be something like
thermostats. So you might have thermostat companies
make thermostats and charging a price greater than
marginal cost. You could imagine a firm coming in and
deciding their business model is actually to acquire
consumers for an Internet of Things platform and view
the thermostat as a customer acquisition device and,
you know, subsidize the cost of the thermostat in order
to induce the consumer to start using apps or a
platform more broadly, or they might have a broader
value for the data. They might think more consumers
and then they'll get more apps and monetize later.

And it is pretty common, | think, for platforms
to think about, say, a device as a consumer acquisition

device from -- a consumer acquisition vehicle in order
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to monetize then later, and so that would be very sad
for you if you were a stand-alone thermostat company,
but in general, these changing business models -- you
know, the industry might evolve so that, you know,
vertical integration or -- becomes important or at
least thermostat companies need to somehow receive some
subsidy from a platform in order to be competitive,
given that the consumer is now getting brought onto a
platform, and that's part of the benefit of having the
consumer adopt the good.

| also want to pick up on something that Dick
said that | think is super important. When platforms
often have to make a fair number of rules in order to
make the platforms function efficiently, and sometimes
those rules trade off the different sides of the market
but in a way that is output-enhancing. So just some
examples, like, you would -- eBay could reward sellers
and rank them more highly if they have high star
ratings and they ship faster, and that's a really
important thing for eBay to be able to do.

And, you know, a seller in Alaska might feel,
you know, discriminated against because they can't ship
as fast as other sellers, and that might be sad for the
seller in Alaska, but it's important for the platform

as a whole to be able to provide fast shipping;
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otherwise, consumers will leave the platform and go
elsewhere.

And so a bunch of things, you know, making sure
that Uber drivers drive safely, that they keep their
cars clean, that they don't turn down too many rides
that are suggested to them; you know, making sure that
Airbnb hosts keep their calendars up to date and don't
reject bookings; all of these things are very
important.

| just had -- | tried to book a ski condo this
weekend, and then the seller cancelled on me after |
had already booked my flights, and | was really
disappointed. | want the platform, you know, to demote
that seller because that was a bad experience. It
makes me want to just go book a hotel where they are
not going to cancel on me.

So, you know, there are -- and there's a whole
host of practices, and | think as the platforms mature,
and especially if they're more competitive on the
consumer side, they do tend to squeeze the sellers,
and, you know, Amazon squeezes its sellers, and, you
know, historically Walmart squeezed its sellers, and
that is tough for the sellers.

But at some level, like, economic efficiency

wants the sellers to be, you know, forced to be pretty
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1 competitive, to provide high quality, low costs, low
2 margin. That's what expands output. And at some level
3 the platform is acting on behalf of the consumer to
4  force them to provide that, and you don't want to get
5 in the way of them.
6 MR. CONNER: So before turning to the next
7 question, | did want to let everyone know in the
8 audience that FTC staff is walking around with question
9 cards. So if you do have a question, just hale them
10 and you will be able to put in a question.
11 So the next question | have is for Judy, and
12 this actually plays off of something that Susan was
13 just talking about. The FTC, in these hearings, has
14 received a number of comments arguing that the success
15 of Amazon's Prime Program, where you pay a flat fee for
16 access, is a tool that Amazon uses to exclude
17 competitors. For instance, Stacey Mitchell from the
18 Institute for Local Self-Reliance writes, "There's
19 evidence that being a Prime member alters consumer
20 behavior. When people pay for Prime, they naturally
21 want to maximize the value in free shipping and they
22 derive it by doing more shopping on Amazon. Studies
23
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Program to a two-part tariff, a pricing scheme that is
ubiquitous in many markets, including retalil
markets -- for instance, in Costco -- and does the
multi-sided nature of the Amazon business make the
pricing scheme more questionable?

MS. CHEVALIER: Yeah. So | think the answer to
that is it is a two-part tariff, and it's hard to see
really how the multi-product part really -- | mean, the
platform part affects that. | mean, | think -- you
know, one thing that's been floating a little bit in
some of the conduct that we've been discussing -- and
Pinar had this discussion of platform MFNs versus
regular MFNs -- and one characteristic of the platform
MFNs is that the kind of language -- the contractual
language is a contract referencing rivals, right, which
is language people sometimes use to think about a
category of contracts that we might want to give extra
scrutiny to.

| mean, Prime is not that. | mean, |
understand that you have to have a certain amount of --
you know, Amazon had to have a certain amount of scale
to make Prime attractive, and | also understand that it
lowers the marginal cost for the consumer to purchase
Amazon products, but | think unless you're going to

entirely abandon a consumer welfare standard of
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antitrust law, it's hard to see -- it's hard for me to
see why Amazon Prime would be a practice that anyone
would want to challenge.

MR. CONNER: So, Dick -- I'm sorry, let me ask
Dick and then Pinar.

MR. SCHMALENSEE: I'm in violent agreement with
Judy. lItis true that unless you have scale as an
online platform or an online retailer, you really can't
profitably do this, but as an avid viewer of Amazon
Prime streaming and an avid shopper on Amazon, | am not
made worse off. It is tough for competitors because it
seems to be a very effective business strategy for
Amazon that does require scale. Costco does it. Other
people do it. Of course, when you become a Prime
member, you shop more on Amazon. That is the point.
It works.

| don't see how you would challenge it. Even
under an abuse of dominance standard, | don't know how

giving you a two-part tariff is an abuse of dominance,

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555



50
Competition and Consumer Protection in the 21st Century 10/17/2018

(301) 870-8025 - www.ftrinc.net - (800) 921-5555



51
Competition and Consumer Protection in the 21st Century 10/17/2018

essentially all of the surplus goes to Google. So if
you're sort of a -- like a vertical price comparison or
shopping type of site, whether it's, you know,
e-commerce, like Amazon, but it applies to other
scenarios as well, as soon as the consumer thinks they
need to go back to Google and look at what the other
options are, you've lost all the profit from that

customer, because there's somebody else bidding against

© 00 N oo 0o b~ w N PP

you on Google who has a similar business model and

10 roughly, like, you bid up to the value of the consumer
11 and you pay it all back to Google.

12 So that's -- it's sort of a huge threat and

13 ooncern, and so that concern can induce these firms to
14 really make sure that they're providing a great deal

15 fts achsalimaatiseythalviie P tameb tt@gitesdacdsnhe that they dO 11.9ET2 0G2 0
16 back and price-compare. So | think as long as there
17 are, you know, competitors out there who can plausibly
18 offer, you know, similar products at similar prices,

19 it's actually pretty -- you know, if | was advising

20 them from a business strategy perspective, | would tell
21 Amazon, like, | don't care if you've got Prime, and |
2216
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go back to compare across sites, that's actually going
to be a really bad consumer habit to create.

So | think, of course, if all the other
retailers went out of business, you know, then you
would have a very different concern, but it -- at the
stage where they're moderate in size and there are
other e-commerce firms out there, in the medium run,
they want to keep prices low, even though I'm sure if
you did a study, Amazon could raise prices on a ton of
products in the short run and not lose customers,
because we all love our Prime so much.

MR. CONNER: Okay. So | want to turn now to
MFNSs, and, Pinar, you talked quite a bit in your
presentation about this. Jean Tirole speaking about
MFNs in the travel industry said that a requirement
that hotels use a particular platform allows users to
book rooms and -- excuse me, allows users to book rooms
that may not offer lower prices on other platforms, and
she has said that a higher market share is not
necessarily a condition for competitive harm.

Do you think that this is correct? And if so,
how would the antitrust doctrine treat those MFNs
differently than from other restraints?

MS. AKMAN: Thank you. It would be extremely

foolish of me to disagree on a point of economics with
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a Nobel Prize laureate in economics; however, other
economists have, and Jean Tirole himself did say in the
same interview that the economists haven't yet done
their homework on this.

This is actually really interesting, because
this point ties in really well with the discussion we
were having earlier, started off by Susan's comments
and then Dick's comments on Susan's comments, so the
guestion of whether these platforms are actually
bringing added value, so there are socially valuable
services, or are they essentially a negative
externality on the consumers who don't use the
platforms, because | think it's exactly in that context
that Jean Tirole made the comment.

In his book as well, he basically suggests
these platforms shouldn't turn into parasites, because
he thinks of them, at least, as a private tax levied on
the platforms -- levied by the platforms on the
consumers who don't use the platform. So as Judy
mentioned in her remarks, he refers to that point about
them imposing a negative externality on consumers, but
then essentially putting that together with Susan's
comment later that these platforms reduce search costs
and make it so much easier for consumers to, you know,

find what they want to buy or what they want to book, |
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1 think there's a question about whether these platforms
2 bring socially valuable benefits and essentially
3 whether the commission that the hotel is paying to
4 Booking.com is worth that added value the platforms
5 bring as a socially valuable benefit.

6 In terms of market power, | think there has to
7 be some level of market power, because if this platform
8 has no market power at all and it's not a gateway to,
9 let's say, a unique group of consumers, then | don't
10 see why the supplier, be it a hotel or a book
11 publisher, wouldn't just walk away from that platform
12 and go sell elsewhere. So that level of market power
13 certainly does not need to be at the level of market
14 dominance, but | think there has to be still some level
15 of market power which would provide essentially the
16 platform with a bargaining chip to go to the suppliers
17 to say | have these unique consumers -- again, this is
18 similar to what Jean Tirole was mentioning -- and if
19 you want to sell to these consumers, you will have to
20 join my platform, and you will have to pay my 30
21 percent commission fee.
22 So in short, | think market power is relevant
23 but not necessarily at a level of dominance.
24 MR. CONNER: Tom?
25 MR. BROWN: So | just wish | had a little bell
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like Clarence in It's a Wonderful Life that | could

ding whenever we fell into this gap between are we
trying to optimize market outcomes or are we trying to
protect the process of competition, because like this
conversation falls squarely in that gap.

MR. CONNER: So | will say I'm not sure what
price angels would get every time you dinged on
vertical restraints, but...

MS. CHEVALIER: Let me, if | could just add to
that, | do think that this is an area which requires a
little more work, and | -- you know, we talked about it
in the context of the travel MFNs. An antitrust case

which -- two antitrust cases that were settled which |
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empirically and theoretically, and | do think that it

has something to do with this question of a platform
that is -- is there or are there separate

considerations somehow for a platform that offers a
gateway to a unique set of consumers? And how do we
have to think about the fact that they have made real
investments in servicing and serving that particular

set of consumers?

So, again, | think -- | would give the
antitrust -- | would allow the antitrust laws to do a
little more than just stop industrialists from blowing
up each other's factory, but I understand this is
actually -- but | agree with Tom, this is actually in
the area of, you know, how much -- you know, how
exactly would we make a kind of disciplined set of
rules around that that make sense.

MR. SCHMALENSEE: Just a quick reaction on
another point that would go in the same direction.
Imagine a booking site that has a relatively small
share of bookings, but that signs platform MFNs or most
favored customer clauses or contracts with a wide range
of suppliers. So if you just looked at booking share,
it's small, but if you have those contracts with a wide
number of -- a large number of suppliers, you have

affected the whole market, even though you, yourself,
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them that are not improving their price or decreasing
quality, strategies like, you know, steering consumers
away from current competitors or potential competitors
or other things, | mean, sabotaging your opponent's
factory is one, but there's actually -- the modern
business world actually has a lot of different kinds of
practices that aren't efficiency-enhancing, and, in

fact, when faced with competition, you can -- you could
be going along behaving very nicely, and then when
confronted with a perceived competitive threat, you
could start using some strategies that are very

welfare -- bad for consumer welfare.

So | think understanding the business and
economic contexts, the strategy space, the incentives,
the way that incumbents and entrants think about
problems, is pretty crucial, and if you start trying to
put it into the legal framework too quickly, you'll
start getting caught up with market definition and, you
know, oh, gosh, we don't do predation cases because
they always lose, and, you know, that kind of sounds
like predation, and so you can kind of like, you know,
just shut down the conversation before you've really
understood the economic tradeoffs.

And then, of course, we have to decide whether

achieving economic outcomes that are beneficial is
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possible in a clear, simple legal framework that

doesn't cause more harm than good, but I think first
having a pretty clear view of the economic outcomes,
especially for having a debate about what policy should
be or what the law should be, is kind of the right

place to start. We can decide that it's too

complicated to get to the optimal outcome, but we need
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1 restraints, we're really talking about unilateral
2 conduct in another garb, so | think the distinction is
3 actually robust. Good question, though.
4 But | -- and, | mean, | agree with Susan about
5 sort of thinking and deeply investigating the nature of
6 business conduct. | think what the -- the reason for
7 sort of prompting and recognizing the gap, right -- in
8 the sort of, you know, "London Tube mind the gap" sense
9 -- is that the conversation we're having over the last
10 couple of days about platforms and about the
11 significance of Ohio vs. American Express and whether
12 Ohio vs. American Express represents some significant
13 departure from the way we've understood antitrust law
14 for almost a hundred years, like 99 years to be exact,
15 and | don't think so.
16 | mean, that -- the -- that case is about a
17 legal tactic that had been adopted by the Department of
18 Justice over the last 20 years, which was to say that
19 we don't have to define the broader context in which
20 we've identified some behavior that we think may lead
21 to anticompetitive effects. Once we identify something
22 we don't like and we can point to higher prices on one
23 side of a jointly consumed product, the burden shifts
24 to the defendant to say that there's no restraint.
25 | thought that was grossly unfair and
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inconsistent with U.S. antitrust law when | was a baby
associate defending Visa on a case that was so stated.
| thought it was grossly unfair, though highly

ironic -- and in that sense enjoyable -- when the case

was brought against American Express, but the -- like,
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effects in vertical restraints by multi-sided
platforms?

MR. BROWN: Hmm. So I'll take the first stab
at this question, but | actually -- sort of recognizing
the limits of my economic intuition -- | think it's in
some ways a question that as a lawyer | would first go
to an economist to get an answer to.

MR. CONNER: And to be clear, | am going to
follow up with Judy, so don't worry.

MR. BROWN: Again, | think that antitrust
struggles to make -- antitrust, as a law, right, as
opposed to thinking about the role that competition
should play in public policy generally, which is sort
of a way of more broadly framing the debate, | think
antitrust really struggles to identify empirically
observable facts that support a prior hypothesis that
something is bad.

| think it's certainly possible to look at
increased output in a particular industry and to come
away from the conclusion that that should at least give
us some pause as to whether the underlying conduct is
anticompetitive, but the reason that platforms are
interesting, right, is that they demonstrate increasing
returns to scale. So from an overall consumer welfare

perspective, from a social welfare perspective, it's
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not obvious that more output equals more benefit for
society or consumers as a whole. Like, so | think it's
kind of an uncertain signal.

MS. CHEVALIER: Yeah. So | think, you know, in
a simple antitrust framework, | think looking at
whether the conduct is output-increasing or
output-decreasing is a pretty good way to go. | do
think -- 1 do think there's a bunch of issues that make
it tricky. First of all, you mean output-increasing
relative to the appropriate counterfactual but-for, and
| haven't studied the AmEx case well enough to know
whether the appropriate counterfactual but-for is
actually what was being considered, but | do think
there are a set of complications, especially -- you
know, the credit card cases -- the credit card cases --
and | have no dog in that fight, because | have never
worked on a credit card case. | don't really have -- |
have not studied them at great extent, but given that
one of the arguments in the credit card cases is
something about an externality, when there's something
about an externality, then you do actually want to be
careful about making an output argument as the kind of
basis of deciding whether something is anticompetitive
or not.

| think we almost always are going to come --
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had constrained bundling in such a way that the bundles
were unattractive.

When the operators were free to optimize
product, they offered more attractive offerings.

People paid more for them. People were happier. There
were more subscribers. So just looking at "Q" doesn't
necessarily tell you anything of interest.

MR. CONNER: Susan, and then Tom.

MS. ATHEY: Just, | mean, maybe to reiterate an
earlier point about marketplaces, so if you think about
a simple example of a marketplace, imagine it's, you
know, the first entrant, and so it's running its own
marketplace. It's not that worried about competition
as essentially a monopoly marketplace. Even if you're
giving business strategy advice to a monopoly
marketplace, you -- the first way to think about it is
that a marketplace is a matchmaker, and it's trying to
expand output.

And so to a first approximation, when | teach
my students, | say, actually, marketplaces are kind of
fun businesses to be in, because you're mostly just
trying to make everybody better off. Like, you're
trying to make a -- make transactions smooth, and to
the extent that you're -- where you're charging, what

you should try to do is charge in a way that minimizes
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Not to say that platforms don't exert market
power over their participants in some cases, not that
everything that they do is in the social interest, but
a lot of the nonprice -- you know, if there's a price
you're charging, of course, that's a little bit zero
sum. If you're charging a fee for using the platform,
that's a bit zero sum between the platform and the
sellers, and they certainly might charge higher fees
than social welfare would suggest, but a lot of the
nonprice terms are often about making the platform more
effective as a whole. Not always, but that extent --
looking at the output standard could be a good way to
think about it.

| just want to agree with Judy, though, that if
your main issue is externalities, you certainly, in the
credit card case -- | mean, | have not also worked on
these cases -- but, you know, if | think my main
problem is that cash-paying -- that this whole system
is regressive and that cash-paying consumers pay higher
prices, and there's this big cross-subsidization going
on, then you should presumably include those consumers
in welfare calculations, if you think that's the main
economic harm.

MR. BROWN: So | am going to actually give a

disclaimer on the credit card cases, too. | don't work
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on them. | have not worked on them in years. | have
no reason to believe that | will ever work on them

again, notwithstanding the fact that | was once

in-house at Visa and think that not everybody there
hates me, but, you know, apparently too much exposure
produces some sort of antibody reaction.

The -- | do want to talk a little bit about the
particular context, though, of the U.S. vs. AmEX case,
because | think it's interesting, and it sets up a
point about natural experiments that | think is
important to think about from an antitrust policy
perspective. So just bear with me for a second.

So when the Department of Justice first brought
that case, they also challenged rules that Visa and
Mastercard had that were similar to, though not
necessarily congruent with, the AmEXx steering rule. So
the industry conduct -- and there was no claim that the
rules had been adopted on a concerted basis, that they
had just emerged in parallel. So you have the three
then major card networks, each of which has some rule
that says that you can't discourage people at the time
that they've expressed an interest to use some other
form of payment.

Visa and Mastercard, in response to that

complaint, repealed their rules, and the sort of

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555



69

Competition and Consumer Protection in the 21st Century 10/17/2018
1 missing person here, in case you're sort of wondering,
2 like, who cares about any of this stuff, it's -- let's
3  justidentify it -- it's Discover. So Discover is sort
4 of -- and DOJ's sort of -- by adoption -- theory of
5 competitive harm was that somehow these rules prevented
6 Discover from being more than -- you know, let's just
7 be honest about this -- a rounding error in the
8 payments world, which if you just sort of step back and
9 think that that's a little implausible, like there are
10 other things going on that explain, like, why you're
11 fourth of three.
12 But what that -- | know, that's -- it's mean,
13 but it -- you're laughing because it's a little true,
14 too, like that's -- but so what that then set up was an
15 opportunity for a natural experiment, right, because
16 you had an industry where Visa and Mastercard had had
17 rules, repealed them, and so for merchants that only
18 accepted Visa, Mastercard, and Discover, and not
19 American Express, did you see behavior different than
20 the behavior that you saw in the AmEx-accepting
21 merchants.
22 And for me, like, that's the dog that doesn't
23 bark in the case, and, again, | think consistent with
24 why it seems sort of goofy to begin with, like, DOJ
25 does not attempt to introduce facts into the record to
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1 establish that the conduct that they believed had been
2
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1 Mastercards, but they actually don't want to take the
2 super high rewards cards, and so they actually want to
3 be able to discriminate across Visa and Mastercards,
4 which, you know, might actually -- you know, so we may
5 not be done with seeing the dog barking that you're
6 describing.
7 MS. ATHEY: Yeah. | actually wanted to bring
8 up another case that hasn't come yet, at least in the
9 U.S., but may end up not ever being an antitrust issue,
10 but it involves also credit cards, but the credit cards
11 are now on the other side of this argument and actually
12 would like to get rid of anti-steering provisions in a
13 different case.
14 So this is a case of ApplePay. So those of you
15 who have tested out ApplePay or seen it starting to get
16 more accepted, you see that you could put a credit card
17 into your Appeal Wallet and then use that to make
18 transactions. What you might not know is that behind
19 the scenes, some -- about -- depending on which country
20 you're in, about 0.15 percent of that transaction is
21 going to Apple, and in addition, it's actually not
22 possible to create a competing wallet on the iPhone, at
23 least not one that uses the NFC radio, which is part of
24 the receivers f wOr.oTwoO Tm 00 actually1l5

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555



72

Competition and Consumer Protection in the 21st Century 10/17/2018

1 of the good guy on this particular issue and that you

2 can have multiple -- there's an NFC radio in the phone,

3 and the nonprice exclusionary provision, if you like,

4  which is present on the iPhone is that the only place

5 you can access the NFC radio is through the Apple

6  Wallet.

7 So anybody can use the flashlight, anybody can

8 access -- all the apps can access the maps or the

9 buttons, but there is one feature on the iPhone that
10 you can't access, and that's the NFC radio that's used
11 for payments. The only way an app can access the NFC
12 radio is through the Apple Wallet, and the only way a
13 card can go in the Apple Wallet is if you basically
14 share the interchange fee with Apple.
15 In addition, there are no-steering provisions.
16 So in particular, the credit card company cannot charge
17 the consumer more or affect merchants either to -- as a
18 result of this fee. So you can't tell the consumer,
19 hey, you have to pay a little more if you use the Apple
20 Wallet rather than your physical card, okay? So those
21 no-steering provisions make the consumer completely
22 insensitive to whether they use the phone or the card,
23 but it's imposing an additional cost on the system.
24 And so this comes back to platform competition,
25
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1 Apple and Google were competing for consumers, and so,
2 you know, if there's lots of great wallets and lots of
3 credit cards in wallets on the Android phones, then
4 maybe people will switch over to the Android and away
5  from their iPhone.

6 But the problem is that if you ask a consumer,

7 you know, would | switch phones because my CitiBank

8 Visa is not available in my Apple Wallet, but, you

9 know, my Chase Visa is, most consumers are not going to
10 switch phone operating systems over the availability of
11 a single card.
12 So in the end, the credit cards are now the
13 sad -- they're in the same position the merchants were
14 in the AmEX case, and they say, oh, gosh, what do | do?
15 If I don't go put my card in the Apple Wallet, then my
16 consumers will just use another credit card that is in
17 the Apple Wallet, so, gosh, the credit cards -- sort of
18 a prisoner's dilemma problem -- collectively they would
19 like to be able to negotiate with Apple to get that fee
20 down, but individually, none of them have enough power,
21 and so in countries where the banks are fairly --
22 they're fragmented, like the U.S., they all just
23 capitulated and generally put the cards in the wallet
24 and paid the 0.15 percent. This is -- all the business
25 terms are confidential, so | just have read things from
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1 news reports, but in other countries where the banking
2 system was more concentrated, they negotiated those
3  fees down a bit.

4 And, you know, broadly you might say the answer
5 ultimately should be that maybe countries should just
6 regulate that fee. So if you think about -- if you're
7 a country, not the U.S., that's not getting the benefit
8 of this Apple fee, and suddenly there's like a 0.15
9 percent tax on all transactions, you might just say
10 that's sort of too high, | don't want to regulate it
11 down, but we could also think about the role of
12 antisteering provisions in this type of case, and we
13 could also ask whether, you know, there's an antitrust
14 issue with basically locking down access to the NFC
15 radio within the platform, which is kind of a form of
16 exclusion.
17 So I'm not making a policy recommendation right
18 now as to whether this should be the antitrust law or
19 this should just be regulation of the financial system,
20 but it's a place where these economics, you know, come
21 into play, and, you know, we might say that that fee
22 sounds a bit inefficient.
23 MR. CONNER: Okay. | am going to turn to what
24 may be the last question, looking at our time, and | am
25 going to direct this to you first.
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there have been newspaper cases where courts, again,
around the world have differed in terms of how they

1
2
3 approach the market definition issue. A case that
4
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AmEX case as well, that brings up a very impo