. Some experts identify a fourth “¥veracity— whether the data is credible and

reliable.



health care at lower cost; enable forecasters to better predict the weather and spikes in energy
consumption; and improve industrial efficiencies in order to deliver better and¢oser
products and services to consumers. Some say it will revolutionizevediwve, work, and
think.
But what are the implications for competition? As antitrust enforcers, houldgwe
think about big data? And does the equation change in situations where the big data at issue
consists mainly of consumer information?
| will focus on the issue of the aggregation of datal, using the experience of the
Federal Trade Commissipshare some thoughts about how we can begngdwer these
guestions.
l. The Competitive Significance of Data
Like big data itself,lie idea that data may have competitive signifieanr strategic
value to dirm is not entirely new.For at least as long as we have had computers and databases,
firms have had some ability to make use of the data they possess in their busopesations.
In assessing its potential significance or value, we generally view da&\asuld any
other asset either as a product or as an infiu& product or servicd will illustrate the FTC’s
analytical approach with a few examples from our merger work.
An example of a merger case where we viewed data as a key input is the FTC’s
2008 challenge of a proposed acquisition by Reed Elsevier of its market rival, ChoiéePoint.

The Commission



The electronic records at issue encompassed a wide array of public apalation
records about individuals and businesses, including certain credit data, criminal records, motor
vehicle records, property records, and employment rechelssNexis and ChoicePoint each
combined their respective databases of such records with robust analytics to offer a suite of
services that allows law enforcement customers to uncover previously unknown information
about persons of interest and to generate leads in their investigations.

The Commission alleged that the proposed merger likely would have resulted in a loss of
the intense heath-head competition between LexisNexis and ChoicePoint to provide
information services tailored to the needs of their law enforcement custoAigrsugh the
electronic records themselves were readily available from the same government and private

sources to competitors, the FBRlleged that entry would be difficult because of the time and cost



used this data to marketeir products and services to teachers, administrators, and other school
personnel through direct mail andrail. The FTC determined that the parties’ customers did
not regard other sources of marketing data as close substitutes. The data, by virtue of its unique
characteristics, had greater utility and value to customers than alternative datasets.
&RQVHTXHQWO\ ZH YLHZHG WKH FRPELQDWLRQ RI WKH SDUW
enhancing D&B’s market power under a straightforward unilaterattsfteeory.

JROORZLQJ WKH DFTXLVLWLRQ RQO\ RQH RWKHU FRPSHW
not compare in size, breadth, or scope of coverage to that of either merging party, pre
acquisition. After four months of administrative litigation, the matter was resolved with a
FRQVHQW DJUHHPHQW WKDW FDOOHG IRU D GLYHVWLWXUH RI
well as the QED brand and related intellectual property, to Mailings Clearing House, a fringe
competitor.

Let me make one other observation about the Reed Elsenlddun & Bradstreetases.
In both matters, one of the alleged anticompetitive effects of the merger was harm to innovation.
In Reed Elsevietthe intense rivalry between LexisNexis and ChoicePoint had incentivized

Choice



A key takeaway from these cases is that we need to be especially vigilant of the potential
effects on innovation where mergers involve big data as an input or a product. As | mentioned at
the outset, what makes the world of big data look so promisintheigvances in
computational and statistical analysis that allow firms to make better sense of, and derive greater
utility from, an evergrowing mass of informationThese advances have the potential to make
data more competitively significant and strategically valuable to a firm, and thus to augment the
intensity of competition between that firm and its market rivaissuch a setting, the harm
posed by a merger may well be the dampening or elimination of this important dimension of
competition. As antitrust enforcers, we need to ensure that a merger does not break or impede a
virtuous cycle of competition and innovation.



But data collectiomboutconsumerss not limited to computers and mobile devices.
Companies also follow consumers acrivésrnetconnectedlevices referred to as thaernet of
Things (“loT”). Three and onRkalf billion sensors are already in the marketplateday,
connected devices are in our homes, our cars, and on our bodies, in the form of connected smoke
detectors and light bulbs, connected cars, and wearable computers, among others.

This is only the beginning. Some experts estimate #rer&8 billion connected devices
around the world todagnd that there will benore than 30 billion by 2020 Others view those
estimates as conservative, predicting the number of sensors will infn@asks billion as of
2015 to a trillion within the next decafleAll of these connected devices mean much more data
about consumers theiractivities, their habits and preferences, their family and friends.

And, finally, although many big data discussions focus on thesetahmethods of
data collection, one should not forget more tradition@kbandmortar data collection. Through
loyalty programs, warranty cards, surveys, sweepstakes entries, and credit card purchases, we
leave yet another trail of “little data” bread crumbs. The trail has onlynglotbger and wider as
retail has expanded into electronic commerce and digital platforms.

The volume and varietyf consumer information being collected on a daily basis raises
the question about how combinatiansolving firms with sizable collections gfersonal data
should be treated.

TheFTCs 2007 investigation of th&oogle/DoubleClick merges instructive At the
time of the investigation, Googleas— and still is—- a dominant firm in search and search

advertising. It was also an ad intermedianggregang and seihg online advertising space to

7 sam LUCERQ IHS TECHNOLOGY, |OT PLATFORMS: ENABLING THE INTERNET OFTHINGS 5 (Mar. 2016),
https://cdn.ihs.com/www/pdf/enablid@®T.pdf.

8 See, e.g., R. Colin Johnson, Roadmap to Trillion Sensors,l0ES IMES, Dec.10, 2015, 7:25 PM,
http://www.eetimes.com/document.asp?doc_id=1328466




advertisers and ad agencid3oubleClick was a leading firm in the salled ‘third-party ad

serving market. It managed the selection, delivery, and placement of advertisements for both
publishers sellingmline advertising space aadvertisers buyng that spaceeither directly or
indirectly through intermediaries like Google.

The FTCaskedwhether the combination of Google’s database of user search information
and DoubleClick’'sconsumedata collected on behalf of its publisher customersld enhance
Google’s market power in thed intermediatiomarket. After close investigation, the
Commissionconcluded that it would not

For one thing, the data collected by DoubleClick belongedusx@ly to its publisher
customers, and Google had agreed to abide by those contractual restrictions. Furthermore, the
Commission determined that, even if Google were to access DoubleClick’s data, there was not
enough competitively sensitive informatiangive Google an anticompetitive advantage over its
advertising rivals In short, neither the data available to Google, nor the data available to
DoubleClick, was“an essential input to a successful online advertising product.”

The Commission also did not see how Google and DoubleClick’'s consumer data had
particular strategic value in preserving Google’s position in the ad intermediation market.
Google’s themmost significant competitors in that market —ckdisoft, Yahoo!, and Time
Warner— e&h had access to their own unique stores of consumer data, including data drawn
from their own rival search engines, ad servers, and ad intermediation services. As long as
Google had no access to its competitors’ data stores, which it did not, it iadtdidf see how

Google held any strategic advantage over therdrat intermediation mark&t

% Statement oftte Federal Trade Commissionl&, Google/DoubleClickFile N0.0710170 (issued DeO0, 2007,
https://www.ftc.gov/system/files/documents/public _statement§@1871220googledcommstmt. pdf
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Google/DoubleClickhus raised the issue whether a firm’s seemingly greater ability to
accumulateonsumer data through its dominant platform, standing alone, ceeatgxbtitive
concerns. The Commissiaoncluded that,tdeast in the ad intermediation market, Google’s
database of consumer data from its popular search engine, alone or in combination with
DoubleClick’s customedata, did not give Google additional market power.

This matterunderscorgthe pointthatone firm’s stores of consumer data may not be
more valuable than another firm’s, even though they are collected from different platforms. On
the facts there, the collections of consumer data were functional substitutes for one ak®ther
long as Google could not prevent other firms from accumulating theicomgumer data, there
was not any competitive concern.

Of course, a different set of facts could lead to a different regtiether there is a
competitive advantage associated with access to a large volume of data will depend on the
particular set of factsncluding the specific market at issue. We therefore have to analyze big
data issues on a cabg-case basis and be on the lookout fansactions and conduct that seem
inconsistent with competition on the merits.

The Google/DoubleClicknergeralso raised a separate issti¢he intersection of
competition and privacy. Privacy advocates urged the FTC to block the mergempoantise
that the combination of Google and DoubleClick’s respective persatatets could be
exploited in a way that threatened consumers’ privacy. The Commissiponded by
emphasizinghat thesole objective in merger review is to identify and challenge transactions that
harm competition. However,ith that in mind, andlthough the investigation focused mainly
on the merger’s impact in online advertising markets, the Commiaksorconsidered the

possibility that the transaction might have an adverse effect on consumer privacy gsiaenon






modes of analysisinstead, what is called for is a careful untangling of the issues so that there is
a clear understanding of the relationship, if any, between big data and the exercise of market
power.

Of course, given thahe analysis, manipulation, and use of big datsstilteevolving as
new tools are created to mine that data, we have to be open to new fact patterns and new theories
of harm. Moreover, when the data at issue is consumer information, privacy concerns may be a
relevant consideratigiout only if there is evidence that the merging parties compete with each
other on privacy.Otherwise, such concerns anere appropriately addressed outside the context
of antitrust through a separate inquiry of the parties’agy and data security practices.

The other point | will leave you with is that by enforcing the antitrust laws solely to
protect the competitive process and promote consumer welfare, we ensure that our actions do not
inadvertently deprive consumers bétpotential benefits of big datén some circumstances, big
data may play a competitively benign role, and in other circumstances, it may provide a fertile
source of innovation competition. We should allow such scenarios to follow their natural course,
provided no harm is done to competition or the competitive process.

Thank you.

10



	I. The Competitive Significance of Data
	II. Implications of Consumer Data
	III. Conclusion

