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expenditures have risen as a percentage of GDP from about 7% in 1970 to roughly 18% in 

2010.2  Think of that.  Almost one in five dollars in this country now goes to pay for doctor 

visits, procedures, hospital facilities fees, medicine, and other costs to keep us healthy.  And, 

unfortunately, this outsized health care system is a uniquely American problem.  We outspend 

our peer nations in the OECD almost two to one on a per capita basis, when adjusted for 

purchasing power parity.3  Nor does this translate into comparably better health care.  Study after 

study shows that we are not receiving quality of care that on average is twice as good as those 

other nations – many studies suggest that by some measures we are in fact falling behind.4  OK, 

so what’s the problem here?   

I. The FTC’s Role In Policing Provider Consolidations  

There have been many potential causes of this problem discussed and debated over the 

years, from the structure of the third party payer system5 to government programs creating costs 

for providers, to the price of drugs, and many more.6  At the FTC we are mindful of these many 

issues, and account for them as appropriate in our approach to enforcement and policymaking in 

the health care sector.  But one of the most immediate drivers of costs that has been top of mind 

                                                 
2 Derek Thompson, The Conventional Wisdom About Government Health Care Spending Is Wrong, THE ATLANTIC 
(Jan. 23, 2013), http://www.theatlantic.com/business/archive/2013/01/the-conventional-wisdom-about-government-
health-care-spending-is-wrong/267378/.  
3 See ORG. FOR ECON. CO-OPERATION AND DEV., OECD HEALTH DATA 2011, http://www.oecd.org/els/health-
systems/Health-
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need to try to foster the potential benefits that can come from clinical integration while guarding 

against the possibility of provider market power, collusion, or other conduct that could harm 

consumers.  

B.   The FTC As A Health Care Policy Leader  

The Commission plays a valuable role in mitigating the effects of provider consolidation 

and helping weed out the combinations that are in fact bad for consumers.  We do this through 

informed evidence-based antitrust enforcement that takes into account both the drawbacks and 

potential gains from various models of physician integration and applies flexible antitrust 

principles to this rapidly-changing field.  We also offer considerable leadership through 

advocacy efforts, advisory opinions, business review memoranda, industry workshops, reports, 

and policy statements, like our Joint Statements with the Department of Justice on antitrust 

enforcement policy in health care12 that provide specific guidance regarding the various types of 

provider networks and ventures, or more recently our Joint Statement on antitrust enforcement 

policy with respect to certain accountable care organizations (ACOs).13   

While we take a cautious approach to intervening in the markets – we have only 

challenged a handful of hospital mergers in the last several years – our role in leading best 

practices will become even more important as the country implements The Patient Protection and 
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efficient care – the potential “good” that can come out of providers working together more 

closely and rationally.  Hopefully, this will not be taken as express support for further financial 

consolidation by providers.  Enforcement agencies like the FTC will have to evaluate any such 

arrangements carefully, so as to mitigate the possible adverse effects of potential increases in 

provider market power, to prevent tacit pricing coordination, and to minimize the risk of outright 

collusion.  The Commission has spent decades evaluating these types of issues and can continue 

to offer steady leadership in the years to come.
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employer, or third party payer did not wish to deal with the entire network, it could negotiate 

with individual participants or other networks with the same participating physicians without any 

interference from Norman.
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anticompetitive provider consolidations met with mixed success, including a stinging series of 

losses in federal court during the 1990s.  

While we lost those initial battles, we did not concede defeat.  Instead, in 2002 then-

chairman Tim Muris announced a study of consummated hospital mergers by Commission 

economists.20
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Luke’s demands for higher rates by turning to a network including a competing hospital, St. 

Alphonsus, and Saltzer Group.  This deal has eliminated the ability of health plans to create that 
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the Promedica system a “must-have” for health plans in the area.29  I am sure this is an issue all 

of you are familiar with.  In addition, this deal puts at risk the beneficial competition between 

Promedica and St. Luke’s, who had pushed each other to increase quality of care, add services, 

and provide non-financial benefits to local residents.  After obtaining a preliminary injunction in 

federal court, the matter was litigated before an administrative law judge, who ordered 

Promedica to divest.  The Commission affirmed this decision and the matter is currently on 

appeal to the Sixth Circuit.  I know many of you are aware of this important case, as AHIP 

submitted an amicus brief making the court aware of the trend in provider consolidation and the 

impact that trend has had on health care prices. 

C.   The “Ugly ” 
 

And now, let me turn to an example of the “ugly.”  And I call this matter “ugly” not to be 

pejorative, but because while most of the cases I have described  so far have involved a nuanced 

and careful balancing of the “good” and the “bad” competitive effects of  joint ventures or 

acquisitions, this one is a situation of blatantly anticompetitive conduct among a group of 

providers in the guise of joint negotiation.  This matter, which we settled a few weeks ago, 

involves a group of eight independent providers of nephrology services in southwestern Puerto 

Rico.  Together, they represent about 90% of the available nephrologists in the region. The 



12 
 

Now, there are many ways that these nephrologists could have expressed their frustration 

with this change, including some that were not naked violations of the antitrust laws.  Instead, 

they chose to negotiate prices collectively for higher reimbursement rates with Humana via 

multiple emails in which many of them copied one another.31  In case you aren’t familiar with 

our antitrust laws, this is called price fixing.  And it’s a problem, particularly because these 

physicians’ practices were all completely independent.  But they did not stop there.  When 

Humana declined to meet their demands, the complaint alleges the doctors collectively 

terminated their contracts with Humana and refused to treat their Mi Salud patients, including at 

least two people that had emergency situations requiring immediate transport to hospitals sixty 

and seventy miles away.32  Thankfully, there were no fatalities.  This latter negotiating tactic by 

the doctors is called, in antirust parlance, a collective refusal to deal.  Also not good.  After 

negotiations with Staff, and perhaps upon seeing the error of their ways, the doctors settled with 

the Commission and are now subject to an order to cease and desist their conduct and to refrain 

from jointly refusing care in the future.  The Commission did, however, leave the door open to 

them to enter a lawful, procompetitive joint venture, provided they notify us first.  Hopefully, our 

strong action here will serve as a cautionary tale for  providers thinking about joint negotiations 

in the future. 

III. Conclusion  

The success of our health care system and of your work as insurers is critically important to 

the future of this country – particularly given our growing longevity and the record number of 

baby boomers now entering the years of greatest reliance on the health care system.  While the 

                                                 
31 Id. at ¶ 13. 
32 Id. at ¶¶ 22-23.  One patient’s family objected to the transfer.  Id. at ¶23.  
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Affordable Care Act is controversial, I am hopeful that we are at the forefront of a new era in 

which we are better able to extract the efficiency and quality of care gains that come from  

reasonable clinical integration while adopting sound policies that can slow the unreasonable 

inflation we have seen these last several decades.  You have a valuable voice in shaping the 

future of health care, one that could be put to good use in further educating consumers about the 

cost of care or informing some of the new programs being contemplated, like health insurance 

exchanges, which of course have been the subject of much vigorous debate these last few years.  

I want you to know that the FTC is a partner in this future and is actively and aggressively 

monitoring and enforcing the antitrust and competition laws when it comes to provider 

consolidation.  I see a potentially significant benefit in laying down a marker in defense of 

competition as the key ordering principle in health care.  While antitrust intervention should be 

pursued with great care, in the health care space antitrust actually may help to prevent or forestall 

much more onerous forms of regulation that may be called for in the future if too much 

consolidation takes place.  I hope you’ve enjoyed my round-up of some of “ the Good, the Bad, 

and the Ugly”  that we are seeing at the FTC today and I look forward to the panelists’ 

discussion.  Thanks very much. 

 

 


